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We are counsel for respondent the Commission on Presidential Debates*‘CPT$ 5 

connection with the above-referenced matter. We write in response to the com-nt fi ed in 
MUR 5530. As discussed below, the complaint in this matter raises issues previous&onsidered 
by the FEC and resolved in the CPD’s favor. 

The CPD sponsors general election debates between the leading candidates for President 
and Vice President of the United States. It identifies the candidates to whom it will extend 
debate invitations by application of its Nonpartisan Candidate Selection Criteria, which for 2003 
were adopted in September 2003. The Complaint in MUR 5530 ’sets forth in M l  the 
Commission on Presidential Debates’ Nonpartisan Selection Criteria for 2004. 

The Complainant in MUR 5530 does not take issue with the first two of the CPD’s 
criteria: (1) constitutional eligibility to hold the office of President of the United States, and 
(2) access to a sufficient number of state ballots to have at least a theoretical chance of obtaining 
a majority of votes in the Electoral College. Complainant does take issue, though, with the third 
criterion, which measures electoral support. That criterion requires that “a candidate have a level 
of support of at least 15% (fifteen percent) of the national electorate as determined by five 
selected national public opinion polling organizations, using the average of those organizations’ 
most recently publicly reported results at the time of the determination.’’ Complainant states his 
opinion that “[ulsing polling results [to determine eligibility to participate] is just a phony ruse 
that I feel is partisan and used unconstitutionally to avoid letting anybody else really run in the 
race. ” 
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The FEC has addressed the CPD’s candidate selection criteria in several prior matters, 
and, in each instance, has found the CPD’s criteria to be in fill compliance with applicable law. 
Accordingly, we will present below just a few points for the FEC’s consideration as it reviews 
this matter. Of course, we would be .pleased to supplement th is  response if the FEC determines 
that it requires any additional.information. 

First, the CPD has gone to great lengths in the adoption and application of its candidate 
selection criteria to ensure that it has complied filly with FEC regulations. We provide a 

3 detailed discussion of the criteria, their evolution over time and the rationale behind the criteria 
in the attached Declarations of Janet Brown (Ex. 1) and CPD Board Member Dorothy Ridings 
(Ex. 7).* 

Second, in MURs 4451 and 4473, the FEC considered and discussed at length the multi- 
faceted selection criteria employed by the CPD in 1996 (and also in 1988 and 1992). The FEC 
concluded that: “The CPD debate criteria contain exactly the sort of structure and objectivity the 
Commission had in mind when it approved the debate regulations in 1995.:’ See Statement of 
Reasons at 7, attached as Ex. 12. 

Third, in MURs 4987 and 5004, the FEC unanimously rejected an attack on CPD’s 
candidate selection criteria for 2000. The CPD’s criteria in 2004 are identical to those employed 
in 2000. A copy of the First General Counsel’s Report on MURs 4987 and 5004 is attached as 
Ex. 8. In that report, the General Counsel concluded (1) “the CPD satisfies the requirement of a 
staging organization that it not endorse, support or oppose political candidates or political 
parties,” and (2) “CPD’s criteria for participation in the candidate debates appear to be pre- 
established, objective criteria as required by 11 C.F.R. $1 10.13(c), and not designed to result in 
the selection of certain pre-chosen participants.” Id. at 15. The Report explained: 

It should be noted that the CPD used a different set of candidate selection criteria 
for the 1996 debates than it has proposed for the 2000 debates. However, the 
CPD’s candidate selection criteria for 2000 appear to be even more objective than 
the 1996 criteria. In 1996, the CPD’s candidate selection criteria were: (1) 
evidence of national organization; (2) signs of national newsworthiness and 
competitiveness; and (3) indicators of national enthusiasm or concern. With 
respect to signs of national newsworthiness and competitiveness, the CPD listed 
factors, such as the professional opinions of Washington bureau chiefs of major 
newspapers, news magazines and broadcast networks; the opinions of 
professional campaign managers and pollsters not employed by the candidates; 
the opinions of representative political scientists specializing in electoral politics; 
a comparison of the level of coverage on front pages of newspapers and exposure 

The bound Exhibits submitted herewith were originally submitted in connection with e 

the CPD’s response in MUR 5414. 
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on network telecasts; and published views of prominent political commentators. 
The CPD’s candidate selection criteria for 2000, which consist of constitutional 
eligibility, ballot access, and a level of electoral support of 15% of the national 
electorate based upon the average of polls conducted by five major polling 
organizations, appear to be relatively easier to determine which candidates will 
qualify, and appear to be even more objective than the 1996 candidate selection 
criteria. Given this, and the fact that the Commission did not find a problem with 
the 1996 criteria, it appears that the CPD’s candidate selection criteria for 
participation in the 2000 general election debates are in accordance with the 
requirements of 1 1  C.F.R. 0 110.13. 

The FEC’s decision in MURs 4987 and 5004 finding no reason to believe a violation had 
occurred was affirmed by both the United States District Court for the District of Columbia and 
the United States Court of Appeals for the District of Columbia Circuit. See Buchanan v. 
Federal Election Comm’n, 112 F. Supp. 2d 58,2000 U.S. Dist. LEXIS 13448 (D.D.C. Sept. 14, 
2000), aff d, No. 00-5337 (D.C. Cir. Sept. 29, 2000), Natural Law Party of the United States of 
America v. Federal Election Comm’n, Civ. Action No. OOCV02138 (D.D.C. Sept. 21, 2000), 
afl’d, No. 00-5338 (D.C. Cir. Sept. 29,2000). 

1 

The CPD announced in September 2003 the adoption of its nonpartisan candidate 
selection criteria for 2004. Ex. 1, Brown Decl. at 7 38. As noted, those criteria are the same as 
those employed in 2000, which the FEC already has found to comply with the FEC’s applicable 
regulations. Id. 

Fourth, in the previous MURs, the FEC has rejected a similar attack on the use of 
electoral support, as measured by polling data, as a criterion for selection. In his Report in 
MURs 4987 and 5004, the General Counsel stated. 

The Commission noted [in MURs 4451 and 44731 that ‘the debate regulations 
sought to give debate sponsors wide leeway in deciding what specific criteria to 
use.’ With respect to polling and electoral support, the Commission noted in 
MURs 4451 and 4473 that it declined to preclude the use of polling or ‘other 
assessments of a candidate’s chances of winning the nomination or election’ when 
it promulgated 1 1  .C.F.R 0 110.13. Furthermore, the Commission stated that 
questions can be raised regarding any candidate assessment criterion and ‘absent 
specific evidence that a candidate assessment criterion was ‘fixed’ or arranged in 
some manner so as to guarantee a preordained result, we are not prepared to look 
behind and investigate every application of a candidatel assessment criterion.’ Id at 
9. Finally, in MURs 4451 and 4473, the Commission referred to the Explanation 
and Justification for 1 1  C.F.R. 6 110.13 which states that reasonableness is 
implied when using objective criteria. Id. 

I 
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Ex. 8 at pp. 15-16. 

Fifth, as discussed in detail in paragraphs 12-35 of the Brown Declaration (Ex. 1) 
and paragraphs 3-12 of the Ridings Declaration, Ex. 7, the CPD’s criteria most certainly 
are reasonable and were not adopted to bring about a preordained result. 

Sixth, in Buchanan v. FEC, supra, the United States District Court for the District 
of Columbia rejected a challenge to the use of polling data as a criterion noting, “It is 
dificult to understand why it would be unreasonable or subjective to consider the extent 
of a candidate’s electoral support prior to the debate to determine whether the candidate 
is viable enough to be included.” 112 F. Supp. at 75. 

Seventh, Complainant in MUR 5530 states in highly conclusory terms that the 
CPD’s approach to candidate selection is precluded by 42 U.S.C 5 1971 and various 
constitutional provisions. None of the cited provisions apply to the CPD, which is not a 
state actor. See, Perot v. FEC, 97 F. 3d 553, 559 (D.C. Cir.); Crist v. Commission on 
Presidential Debates, 262 F.3d 193, 194 (2d Cir. 2001). Moreover, of course, there is 
nothing in any of the various provisions that Complainant cites that limits the ability of a 
debate sponsor to rely on reasonable indicators of electoral support in determining to 
whom to issue invitations to debate. See also Forbes v. Arkansas Educational Television 
Commission, 523 U.S. 666, 681-83 (1998) (even a debate sponsor that is a state actor - 
unlike the CPD - can, consistent with constitutional principles, select debate participants 
based on reasonable assessments of candidate viability.) 

* * *  
For the foregoing reasons, the CPD respectfully requests that the Complaint in 

MUR 5530 be dismissed. 

LKL:djp 

Enclosure (bound exhibits fkom MUR 5414) 

cc: Ms. Janet H. Brown 
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 1 
1 

The Commission on Presidential Debates 1 
MUR 5414 

DECLARATION OF JANET H. BROWN 

I, Janet H. Brown, Executive Director of the Commission on Presidential Debates 

("CPD"), give this declaration based on personal knowledge. 

Backeround 

1. I have been the Executive Director of the CPD since March 1987. Under the 

supervision of the Board of Directors, I am primarily responsible for planning-and - 

organizing the debates the CPD intends to sponsor in 2004, as I have been in 1988, 1992, 

1996 and 2000. 

2. Prior to serving as Executive Director of the CPD, I served on the staffs of 

the late Ambassador Elliot Richardson and former U.S. Senator John Danforth. 

Additionally, I have held appointments at the White House Domestic Council and the 

Office of Management and Budget. I am a graduate of Williams College and have a 

master's degree in public administration fiom Harvard University. 

3. The CPD is a private, nonpartisan, not-for-profit corporation dedicated solely 

to the sponsorship of general election presidential and vice presidential debates and related 

voter education functions. The CPD was organized in February 1987, under the laws of the 

District of Columbia, and has its sole office in the District of Columbia. CPD's Articles of 

Incorporation identify its purpose as ''to organize, manage, produce, publicize and support 

debates for the candidates for President of United States . . .I1 The CPD has been granted 



tax-exempt status by the Internal Revenue Service under $501(c)(3) of the Internal 

Revenue Code. Consistent with its §501(c)(3) status, the CPD makes no assessment of the 

merits of any candidate's or party's views, and does not advocate or oppose the election of 

any candidate or party. 

4. The CPD has sponsored presidential and vice presidential debates in 1988, 

1992,1996 and 2000. The CPD's debates have been viewed by tens of millions of 

Americans and have served a valuable voter education function. Prior to CPD's 

sponsorship in 1988, televised presidential debates were produced in only four general 

election years: by the networks in 1960, and by the non-profit League of Women Voters in 

1976, 1980, and 1984. No televised presidential debates were held in the general elections 

. _  - - -  in 1964,1968 or 1972. - -  

5.  The CPD receives no government funding; nor does it receive funds fkom 

any political party. The CPD obtains the funds to produce its debates firom the universities 

and communities that host the debates, and it relies on corporate, foundation and private 

donations to augment contributions from the debate hosts and to support the CPD's 

ongoing voter education activities. None of CPD's donors has sought or had any input 

whatsoever in the promulgation of CPD's candidate selection criteria, in the selection of 

debate participants, or in any other substantive aspect of the debates. 

6. The CPD has an eleven-member, all volunteer Board of Directors ("CPD 

Board"). The Co-Chairmen of the CPD Board, Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., 

each are distinguished civic leaders with extensive records of public service. Mr. Fahrenkopf 

has served as Co-Chairman of the Rivlin Commission, which investigated and reported on the 

government of the District of Columbia, was a founder of the National Endowment for 

Democracy, was a member of the ABA-sponsored judicial education center for federal and 
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state judges, and was the Chairman of the American Bar Association’s Coalition for Justice, a 

group coordinating the ABA’s initiative to improve the American system ofjustice. Mr. 

Fahrenkopf also serves on the Board of Trustees of the E. L. Wiegand Foundation and is a 

member of the Greater Washington Board of Trade, the Economic Club of Washington and 

the Federal City Council. Mr. Kirk has served as the Co-Chairman of the National 

StudentRarent Mock Election and on numerous civic and corporate boards. Mr. Kirk 

currently is the Chairman of the Board of Directors of the John F. Kennedy Library 

Foundation and is Of Counsel to the law firm of Sullivan & Worcester, LLP of Boston, 

Massachusetts. 

7. The remaining current members of the CPD Board are: 

Howard G. Buffett, Chairman of the Howard G. Buffet Foundation. - - -.- 

John C. Danforth, Lawyer and Partner, Bryan Cave LLP; Retired U.S. Senator fiom 
Missouri. 

The Honorable Jennifer DUM, Member of the U.S. House of Representatives fiom 
Washington. 

Antonia Hernandez, CEO, California Community Foundation. 

Caroline Kennedy, Author. 

Newton Minow, Lawyer, Sidley Austin, Brown & Wood, LLP; former Chairman of 
the Federal Communications Commission. 

Dorothy Ridings, President and CEO of the Council on Foundations; fdrmer 
President, League of Women Voters. 

H. Patrick Swygert, President, Howard University 

Alan Simpson, Retired Senator fiom Wyoming. 

8. Former Presidents Gerald Ford, Jimmy Carter, Ronald Reagan and Bill 

Clinton serve as Honorary Co-Chairmen of CPD. 
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History of the Commission on Presidential Debates 

9. CPD was organized in response to the recommendations of two separate 

studies on presidential elections and debates: (1) the April 1986 Final Report of the 

Commission on National Elections, entitled Electing the President: A Program for Reform, 

a nine-month study of presidential elections by a distinguished group of news executives, 

elected officials, business people, political consultants, and lawyers conducted under the 

auspices of the Georgetown University Center for Strategic and International Studies, and 

(2) the Theodore H. White Conference on Presidential Debates held in March 1986 at the 

Harvard Institute of Politics and chaired by Newton Minow, former chairman of the 

Federal Communications Commission. 

10. Both of those studies underscored the importance presidential debates had - - -  - -  

assumed in American electoral politics. Rather than permit the existence of debates to turn 

on the vagaries of each election, the studies recommended that the debates be 

“institutionalized.” More specifically, both studies recommended that the two major 

political parties create a mechanism designed to ensure, to the greatest extent possible, that 

debates become a permanent and integral part of the presidential election process. 

Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr,, then-chairmen of the 11. 

Republican National Committee (“RNC”) and Democratic National Committee (“DNC”) 

respectively, responded by initiating CPD as a not-for-profit corporation separate and apart 

fiom their party organizations. While Messrs. Kirk and Fahrenkopf served as the chairs of 

the major national party committees at the time CPD was formed, they no longer do so. 

Indeed, since Mr. Fahrenkopf stepped down as RNC chair, in 1989, there have been eight 

subsequent RNC chairmen; none has held any position with the CPD. Similarly, since 

Mr. Kirk stepped down as chairman of the DNC, there have been ten subsequent chairman; 
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none has held any position with the CPD. No CPD Board member is an officer of the 

Democratic or Republican National Committee. Although some CPD Board members, like 

the majority of this country's civic leaders, identify with the Republican or Democratic 

Party, that certainly is not the case with every Board member. For example, I am not 

aware of what party, if any, Board members Dorothy Ridings or Howard Buffett would 

identify with if asked. 

1988: The CPD Successfully Launches Its First Debates 

12. On July 7, 1987, over one year prior to the sponsorship of the CPD's first 

debates, CPD formed an advisory panel of distinguished Americans, including individuals 

not affiliated with any party, in order to provide guidance to CPD with respect to several 

areas, including non-major party candidate participation in CPD-sponsored debates. From 

virtually the beginning of CPD's operations, CPD's Board recognized that, although the 

leading contenders for the offices of President and Vice President of the United States 

. - -  - - -. 

/ 

historically have come from the major parties, CPD's educational mission would be 

furthered by developing criteria by which to identify any non-major party candidate who, 

in a particular election year, was a leading candidate for the office of President or Vice 

President of the United States, and to whom an invitation should be extended to participate 

in one or more CPD-sponsored debate. 

13. The individuals serving on that advisory panel (and their then-current 

principal affiliation) included: 

Charles Benton, Chairman, Public Media Inc.; 

Ambassador Holland Coors, 1987 Year of the Americas; 

Marian Wright Edelman, President, Children's Defense Fund; 

Mary Hatwood Futrell, President, National Education Association; 

Carla A. Hills, Partner, Weil, Gotshall & Manges; 
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Barbara Jordan, Professor, LBJ School of Public Affairs, University of Texas; 

Melvin Laird, Senior Counselor, Readers' Digest; 

Ambassador Carol Lake; 

William Leonard, former President, CBS News; 

Kate Rand Lloyd, Managing Editor, Working Woman Magazine; 

Newton Minow, Partner, Sidley & Austin; 

Richard Neustadt, Professor, Kennedy School of Government, Harvard University; 

Ed Ney, Vice Chairman, Paine Webber Inc.; 

Paul H. ONeill, Chairman and Chief Executive Officer, Aluminum Company of 
America; 

Nelson W. Polsby, Professor, University of California at Berkeley; 

Jody Powell, Chairman and Chief Executive Officer, Ogilvy & Mather Public 
AffairS; 

Murray Rossant, Director, Twentieth Century Fund; 

- . -  - -- 

Jill Ruckelshaus, director of various non-profit entities; 

Lawrence Spiv&, former Producer and Moderator, "Meet the Press"; 

Robert Strauss, Partner, Akin, Gump, Strauss, Hauer & Feld; 

Richard Thornburgh, Director, Institute of Politics, Harvard University; 

Marietta Tree, Chairman, Citizen's Committee for New York City; 

Anne Wexler, Chairman, Wexler, Reynolds, Harrison & Schule; and 

Mrs. Jim Wright. 

14. The advisory panel convened in Washington on October 1, 1987 to discuss 

the issues of its mandate, including the candidate selection criteria, after which the CPD 

Board appointed a subcommittee of the advisory panel, headed by the now-late Professor 

Richard Neustadt of the Kennedy School of Government, Harvard University, to draw on 

the deliberations and develop nonpartisan criteria for the identification of appropriate third- 

party candidates to participate in CPD sponsored debates. 
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15. On November 20, 1987, Professor Neustadt's subcommittee recommended to 

the CPD Board the adoption of specific nonpartisan candidate selection criteria intended to 

identify those candidates other than the nominees of the major parties with a realistic 

chance of becoming President or Vice President of the United States. The Neustadt 

subcommittee reported that the adoption and application of such criteria would help ensure 

that the primary educational purpose of the CPD -- to ensure that future Presidents and 

Vice Presidents of the United States are elected after the voters have had an opportunity to 

hear them debate their principal rivals -- would be fulfilled. 

16. While the 1987 candidate selection criteria themselves were quite detailed, 

they included a review of three types of factors: (1) evidence of national organization; 

(2) signs of national newsworthiness and competitiveness, and (3) indicators of national 

public enthusiasm or concern, to determine whether a candidate had a realistic chance of 

election. 

- - -  . - -  

17. On February 4, 1988, the CPD Board unanimously adopted the selection 

criteria proposed by Professor Neustadt's subcommittee. The sole objective of the criteria 

adopted by the CPD in 1988 was to structure the CPD debates so as to further the 

nonpartisan educational purpose of those debates, while at the same time complying hlly 

with applicable law. An Advisory Committee to the CPD Board, chaired by Professor 

Neustadt, was created for the purpose of applying the 1988 candidate selection criteria to 

the facts and circumstances of the 1988 campaign. 

18. Professor Neustadt's Advisory Committee met in advance of the debates and 

carehlly applied the candidate selection criteria to the facts and circumstances of the 1988 

campaign. The Advisory Committee unanimously concluded that no non-major party 

candidate satisfied the criteria and, accordingly, the Advisory Committee recommended to 
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the CPD Board that no non-major party candidate be extended an invitation to participate 

in the CPD’s 1988 debates. The CPD Board of Directors, after carefully considering the 

Advisory Committee’s recommendation, the criteria and the facts and circumstances of the 

1988 campaign, voted unanimously to accept the Advisory Committee’s recommendation. 

Thereafter, the CPD successfully produced three presidential debates between 

Vice President Bush and Governor Dukakis and one vice presidential debate between 

Senator Bentsen and Senator Quayle. 

1992: The CPD’s Debates Include Three Candidates 

19. On or about January 16,1992, the CPD Board requested that the Advisory 

Committee, again chaired by Professor Neustadt, assist the CPD in promulgating 

nonpartisan candidate selection criteria in connection with the 1992 election. Pursuant to 

the Advisory Committee’s recommendation, the CPD Board adopted substantially the same 

selection criteria used in 1988, with minor technical changes. 

- 

20. The 1992 Advisory Committee, consisting of Professor Neustadt; Professor 

Diana Carlin of the University of Kansas; Dorothy Ridings, Publisher and President of the 

Bradenton Herald and former President of the League of Women Voters; Kenneth 

Thompson, Director of the Miller Center, University of Virginia; and Eddie Williams, 

President, Joint Center for Political and Economic Studies, met on September 9, 1992 to 

apply the candidate selection criteria to the 1 00-plus declared presidential candidates 

seeking election in 1992. At that time, it was the unanimous conclusion of the 1992 

Advisory Committee that no non-major party candidate then seeking election had a 

realistic chance in 1992 of becoming the next President of the United States. Ross Perot, 

who had withdrawn fiom the race in July 1992, was not a candidate for President at the 

time of this determination. 
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2 1. On October 5,1992, the Advisory Committee reconvened at the request of 

the CPD Board to update its application of the 1992 criteria to include subsequent 

developments, including Ross Perot’s October 1, 1992 reentry into the campaign. The 

Advisory Committee concluded that Mr. Perot satisfied the selection criteria, and based on 

that recommendation, the CPD Board extended invitations to Mr. Perot and his running 

mate, Admiral James B. Stockdale, to participate in its first two 1992 debates. When it 

became clear that the debate schedule -- four debates in eight days -- would prevent any 

meaningful reapplication of the selection criteria, the CPD extended its original 

recommendation that the Perot/Stockdale campaign participate in two debates to all four 

debates. 

produced three presidential debates involving President Bush, Governor Clint-on, _ _ -  and . - 

Mr. Perot, and one vice presidential debate between Vice President Quayle, Senator Gore, 

and Admiral Stockdale. 

October 6 and 7, 1992 letters (attached at Tab A). Thereafter, the CPD 

22. When the Advisory Committee applied the 1992 criteria to Mr. Perot, it 

faced the unprecedented situation in which a candidate, whose standing in the polls had 

been approximately 40%, had withdrawn from the race, but then rejoined the campaign 

shortly before the debates, with unlimited h d s  to spend on television campaigning. The 

Advisory Committee found that it was unable to predict the consequences of that 

combination, but agreed that Mr. Perot had a chance of election if he did well enough that 

no candidate received a majority of electoral votes and the election was determined by the 

United States House of Representatives. Although the Advisory Committee viewed 

Mr. Perot’s prospect of election as unlikely, it concluded that the possibility was not 

unrealistic, and that Mr. Perot therefore met the CPD’s 1992 criteria for debate 

participation. 

11 i 
September 17, 1996 letter (attached at Tab B). 

I 
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23. National polls available at the time the CPD made its decision with respect to 

Ross Perot’s participation in 1992 varied significantly, perhaps due to the unprecedented 

events surrounding Mr. Perot’s withdrawal and reentry into the presidential race very 

shortly before the debates commenced. Polling data made available to the Advisory 

Committee at the time it made its recommendation to invite Mr. Perot reported national 

support for Mr. Perot ranging from 9 percent to 20 percent. 

1996: The CPD’s Criteria are UpheId as Obiective and Nonpartisan 

24. After evaluation of the prior debates and careful consideration of how best to 

achieve its educational mission, on September 19, 1995, the CPD Board adopted the same 

selection criteria, with minor changes, for use in the 1996 debates, and appointed a 1996 

Advisory Committee consisting of the same members as the 1992 committee. - --  I 

- - -  - - 

25. On September 16, 1996, the Advisory Committee met to apply the candidate 

selection criteria to the more than 130 declared non-major party presidential candidates 

seeking election in 1996. Although the 1996 candidate selection criteria did not expressly 

require it to do so, the 1996 Advisory Committee independently applied the criteria to the 

Democratic and Republican party nominees. In light of its findings, the Advisory 

Committee recommended to the CPD’s Board that only President Clinton and Senator Dole 

be invited to participate in the CPD’s 1996 presidential debate, and that only Vice President 

Gore and Congressman Kemp be invited to participate in the CPD’s 1996 vice presidential 

debate. The CPD Board unanimously accepted the 1996 Advisory Committee’s 

recommendation. 

26. In a letter from Professor Neustadt, the Advisory Committee explained that 

after carefbl consideration of the circumstances in the 1996 campaign, it found that neither 

Mr. Perot nor any other non-major party candidate had a realistic chance of being elected 
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president that year. With respect to Mr. Perot, the Advisory Committee emphasized that 

the circumstances of the 1996 campaign differed from the unprecedented circumstances of 

1992 - which included the fact that at a point before his withdrawal from the race in 1992, 

Mr. Perot had registered support at a level of 40% in the polls and that, in 1996 unlike 

1992, Mr. Perot’s fimding was limited by his acceptance of a federal subsidy. 

September 17,1996 letter, Tab B. 

27. In October 1996, the CPD sponsored two presidential debates between 

President Clinton and Senator Dole and one vice-presidential debate between their running 

mates. 

2000: The CPD AdoDts More Streamlined Criteria 

28. After each election cycle, the CPD has examined a wide range of issues 

relating to the debates. These reviews have considered format, timing and other issues, 

including the candidate selection process. The review the CPD conducts after each election 

is part of the CPD’s ongoing effort to enhance the contribution the debates make to the 

process by which Americans select their next President. After very careful study and 

deliberation, the CPD adopted more streamlined criteria in January 2000 for use in the 2000 

general election debates. In summary, the CPD Nonpartisan Candidate Selection Criteria 

for 2000 General Election Debate Participation (the “2000 Criteria”) were as follows: 

(1) constitutional eligibility; (2) appearance on a sufficient number of state ballots to 

achieve an Electoral College majority; and (3) a level of support of at least fifteen percent of 

the national electorate as determined by five selected national public opinion polling 

organizations, using the average of those organizations’ most recent publicly-reported 

results at the time of the determination. See 2000 Criteria (attached at Tab C). 
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:1 I 29. The CPD adopted its candidate selection for 2000 in the belief that the 

streamlined criteria would enhance the debates and the process by which Americans select 

the President. The approach adopted in 2000 is faithhl to the long-stated goal of the CPD’s 

debates -- to allow the electorate to cast their ballots after having had an opportunity to 

sharpen their views of the leading candidates. The approach also has the virtue of clarity 

and predictability, which the CPD believed would further enhance the public’s confidence 

in the debate process. 

30. The CPD’s 2000 Criteria were not adopted with any partisan (or bipartisan) 

purpose. They were not adopted with the intent to keep any party or candidate fiom 

participating in the CPD’s debates or to bring about a preordained result. Rather, the 2000 

Criteria were adopted to further the legitimate voter education purposes for wuch the CPD 

sponsors debates. 

3 1. 

- -  

The CPD’s selection of fifteen percent as the requisite level of support was 

preceded by careful study and reflects a number of considerations. It was the CPD’s 

considered judgment that the fifteen percent threshold best balanced the goal of being 

sufficiently inclusive to invite those candidates considered to be among the leading 

candidates, without being so inclusive that invitations would be extended to candidates with 

only very modest levels,of public support, thereby creating an unacceptable risk that leading 

candidates with the highest levels of public support would refuse to participate. 

32. Prior to adopting the 2000 Criteria, the CPD conducted its own analysis of 

the results of presidential elections over the modem era and concluded that a level of 

fifteen percent support of the national electorate is achievable by a significant third party or 

independent candidate. Furthermore, fifteen percent was the figure used irfthe League of 

Women Voters’ 1980 selection criteria, which resulted in the inclusion of independent 
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candidate John Anderson in one of the League’s debates. In making this determination, the 

CPD considered, in particular, the popular support achieved by George Wallace in 1968 

(Mr. Wallace had achieved a level of support as high as 20% in pre-election polls fiom 

September 1968); by John Anderson in 1980 (Mr. Anderson’s support in various polls 

reached fifteen percent when the League of Women Voters invited him to participate in one 

of its debates); and by Ross Perot in 1992 (Mr. Perot’s standing in 1992 polls at one time 
r 

was close to 40% and exceeded that of the major party candidates, and he ultimately 

received 18.7% of the popular vote). 

33. The CPD considered, but rejected, alternate standards, including the 

possibility of using eligibility for public funding of general election campaigns, rather than 

polling data, as a criterion for debate participation. That criterion is itself bo@ potentially 

overinclusive and underinclusive. Eligibility for general election funding is determined 

- - - .  - , -  

based on performance in the prior presidential general election. The CPD realized that 

such an approach would be underinclusive to the extent that it would automatically 

preclude participation by a prominent newcomer (such as Ross Perot in 1992), but also 

would be overinclusive to the extent it would mandate an invitation to the nominee of a 

party that performed well in a prior election, but who did not enjoy significant national 

public support in the current election. In addition, while the United States Congress 

detemined that five percent was a sufficient level of support for purposes of determining 

eligibility for federal funding as a “minor” party (at a level that is substantially lower than 

that received by the “major” parties), as noted, a debate host hoping to present the public 

with a debate among the leading candidates (none of whom are required to debate) must 

necessarily take into account a different set of considerations. 
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34. In 2000, the CPD retained Dr. Frank Newport, the Editor-in-Chief of the 

Gallup Poll, as a consultant to advise the CPD in connection with the implementation of 

the 2000 Criteria. Dr. Newport is a well-respected expert in the areas of polling 

methodology and statistics. 

35. The CPD adopted the 2000 Criteria for the sole purpose of furthering its 

educational mission. On their face, the criteria are pre-established and objective within the 

meaning of the FEC’s debate regulations. The CPD, as a non-profit, nonpartisan debate 

sponsor, is entitled to select its own objective criteria and nothing about its decision to use 

the 2000 Criteria, including its fifteen percent standard, is contrary to the guidelines the 

FEC has provided to debate sponsors. 

36. In 2000, the CPD sponsored presidential debates held in Boston-on 
- -.- 

October 3,2000, in Winston-Salem, North Carolina on October 1 1, and in St. Louis on 

October 17, and a single vice presidential debate in Danville, Kentucky on October 5,  

2000. Eligibility to participate in the debates was determined by the CPD Board, with the 

assistance of Dr. Frank Newport of Gallup, based solely on the application of the CPD’s 

published Nonpartisan Candidate Selection Criteria for 2000 General Election Debate 

Participation. Those determinations were made at CPD Board meetings conducted on 

September 26, October 8 and October 14,2000. 

37. The CPD’s debates in 2000 were viewed by millions and lauded as 

“illuminating,” of “enormous help” to voters, and “lively and informative.” A few 

examples of contemporaneous favorable editorials on the debates are attached at Tab D. 

2004: The CPD Plans for General Election Debates 

38. The CPD is well along in its planning for the debates it plans to host in 

connection with the 2004 general election campaign. As it has done in connection with 
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previous election cycles, after the 2000 debates, the CPD Board examined its approach to 

candidate selection. After careful study and deliberation, the CPD determined that the 

criteria it had employed in connection with the 2000 debates had served well the voter 

education purposes for which the CPD sponsors debates. Accordingly, on September 24, 

2003, the CPD announced its Nonpartisan Candidate Selection Criterion for 2004 General 

Election Debate Participation. Those criteria are the same as those used in 2000 and are 

attached hereto at Tab E. Once again, Dr. Frank Newport, Editor-in-Chief of the Gallup 

Poll, will serve as a consultant to the CPD in connection with the application of the criteria. 

39. On November 6,2003, the CPD announced the following schedule and sites 

for the 2004 debates: first presidential debate on September 30,2004 at the University of 

Miami in Coral Gables, Florida; vice presidential debate on October 5,2004 at Case 

Western Reserve University in Cleveland, Ohio; second presidential debate on October 8, 

2004 at Washington University in St. Louis, Missouri; and third presidential debate on 

October 13,2004 at Arizona State University in Tempe, Arizona. The CPD anticipates 

making m e r  announcements concerning its planned debates over the coming months. 

. - -  - 

40. I am aware that the complainants in MUR 5414 cite statements attributed to a 

variety of individuals associated with various campaigns over the years intended to support 

the assertion that the major party nominees in prior election cycles have had substantial 

input into, or even controlled, the CPD’s candidate selection decisions. This is completely 

untrue. The CPD’s candidate selection decisions have been made in 1988,1992,1996 and 

2000 based on a good faith application of the CPD’s published candidate selection criteria, 

as described earlier in this Declaration. In 1988, 1992 and 1996, the CPD’s decisions 

regarding which candidates to invite to its debates were made by the CPD’s Board. In each 

instance, the CPD Board unanimously adopted the recommendations of the independent 
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Advisory Committees charged with the task of applying the CPD’s pre-established, 

objective criteria. At no time did any campaign or the representative of any campaign have 

a role in the Advisory Committee’s or the CPD Board’s decision-making process. In 2000, 

the decisions were made by the CPD Board based on a straightforward application of the 

wholly-transparent criteria adopted for 2000. 

41. I also am aware that the complainant in MUR 5414 has made certain 

allegations based on the fact that the major party nominees have negotiated memoranda of 

understanding or agreement in connection with the debates sponsored by the CPD. 

Complainant errs in stating or suggesting that this is a practice that began in 1988 with the 

CPD’s sponsorship. Based on my study of previous presidential debates, such agreements are 

the norm. In any event, the agreements cited by the Complainant have 15rgely-adopted the - _  

CPD’s previously-stated plans with respect to the number, place, dates and format for the 

debates. The agreements also address a variety of production details that have no bearing on 

the educational value or mission of the debates. Even as to those details, the CPD’s 

production team has exercised its independent judgment when actually producing the debates 

to ensure a high quality broadcast. Any understandings or agreements between the major 

party nominees have not been the basis for decisions by the CPD concerning candidate 

eligibility to participate in the CPD’s debates; those decisions, as stated previously, have been 

based on a good faith application of the CPD’s published nonpartisan candidate selection 

criteria. 

- -  . 

42. Attached-hereto at Tab F is what I understand to be a true and complete copy of 

the executed Memorandum of Understanding in 2000 between the Gore and Bush campaigns. 

That document expressly states that the question of cadidate participation was to be 

determined on the basis of the CPD’s published Nonpartisan Candidate Selection Criteria for 
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2000. Attached at Tab G are CPD press releases documenting CPD’s various announcements 

made during the twenty-four months leading up to the 2000 debates concerning its planning 

and proposals for the debates. As those press releases demonstrate, the dates, number, formats 

and locations for the 2000 debates ultimately agreed on by the major party nominees in their 

bilateral agreement attached at Tab F are as the CPD had earlier proposed. 

43. In addition to sponsorship of the 1988, 1992, 1996 and 2000 debates and its 

planned sponsorship of the 2004 debates, the CPD has engaged in a number of other 

related voter education activities, each intended in a nonpartisan manner to enhance the 

educational value of the debates themselves. In 1988, the CPD, in conjunction with the 

Library of Congress and the Smithsonian Institution, prepared and distributed illustrated 

brochures on the history and role of political debates. In 1990, the CPD spo-rqored - - -  a 

symposium on debate format attended by academic experts, journalists, political scientists 

and public policy observers. Also in 1990, the CPD in Partnership with the National 

Association of Broadcasters produced a videotape and brochure giving guidance to 

schools, media organizations and civic groups on how to sponsor debates. In 1992, the 

CPD produced a viewers’ guide to debates in cooperation with the Speech Communication 

Association. In connection with the 1996 Debates, the CPD sponsored Debatewatch ‘96, 

in which over 130 organizations (including numerous cities and town, high schools, 

presidential libraries, civic associations, universities and chambers of commerce) 

participated by hosting forums in which citizens viewed the debates together and had the 

opportunity to discuss the debates afterwards with other viewers and listeners. In 2000, the 

CPD’s voter education projects reached millions of Americans, primarily through an 

aggressive Internet effort. More than 6 million people visited the CPD’s website, 

www.debates.org for: online surveys (completed by 44,500 citizens); issue forums on 
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election topics; an online debate history; educationaI resources for teachers and civic 

leaders; and services for non-English speakers including education materials in Spanish 

and debate transcripts in six foreign languages. In addition to online outreach, the CPD 

also conducted the Debatewatch program, through which citizens gathered in communities 

nationwide to watch the debates, discuss them, and share feedback with the CPD. The 

CPD partnered with over 200 organizations, schools, and technology companies in order to 

complete these tasks. In 2000, the CPD also produced a two-hour PBS special, Debating 

our Destiny,” in conjunction with McNeilLehrer Productions. For 2004, the CPD plans to 

expand the scope of Debatewatch through online outreach and collaborations with civic 

groups nationwide. By partnering with voter education organizations including the 

Smithsonian Institution, AARP, Congressional Black Caucus Institute, Lifetime 

Television, and Kidsvoting USA, the CPD is reaching out to citizens both here and those 

- - -  - -- 

posted overseas to maximize the educational value of the debates. In addition, the CPD 

hopes to conduct a series of youth debates using the sets fiom past presidential debates. 

* * * 

I declare under penalty of perjury that the foregoing is true and correct. Executed 

this Z day of March, 2004. 4: 
JANET- OWN 
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PRESIDENTIAL DEBATES 
I 2 0 2  Ncir H i i i ipl i irc 

Embargoed for release until 
1O:OO a.m. EST, 
Thursday, January 6,2000 

Contact: John Scardino (202) 737 7733 
Media Director, or 
Janet Brown (202) 872 1020 
Executive Director 

COMMISSION ON PRESIDENTXU DEBATES ANNOUNCES CANDIDATE SELECTION 
CRITERIA, SITES AND DATES FOR 2000 DEBATES 

(Washington, D.C.,. . .) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000 
general election debates as well as the dates and sites for the debates. 

Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had 
undertaken a thorough review of the candidate selection criteria used in that year’s debates. After 
extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the 
attached document. “The approach we announce today is both clear and predictable,” Kirk and 
Fahrenkopf said. 

The CPD co-chairmen also announced four dates and sites for the 2000 debates: 
First presidential debate: Tuesday, October 3, John F. Kennedy Library and 
the University of Massachusetts, Boston, MA 
Vice presidential debate: Thursday, October 5 ,  Centre College, Dandle, KY . 
Second presidential debate: Wednesday, October 1 1, Wake Forest University, 
Winston-Salem, NC 
Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO 
Madison, WI and St. Petersburg, FL have been selected as alternate sites. I 

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988,1992, and 
1996 general election debates. The CPD also undertakes research and partners with educational and 
public service organizations to promote citizen participation in the electoral process. In 2000, the 
CPD, with McNeiYLehrer Productions, will produce “Debating our Destiny,” a two-hour PBS 
special featuring interviews with participants in presidential debates since 1976. 

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on 
its 1996 voter outreach program, Debatewatch ‘96. Details of the CPD’s Internet activities, which 
will be supported by corporate and nonprofit entities specializing in interactive application of the 
Internet, will be announced in the next several weeks. Background infomation on the CPD’s 
mission, history and educational projects is available on its website: www.debates.org. The CPD 
will collaborate with the Freedom Channel in its work. 

(more) 

Exicuiir c Director 
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COMMISSION ON PRESIDENTIAL 
DEBATES’ NONPARTISAN CANDIDATE SELECTION CRITERIA 
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION 

A. INTRODUCTION 

The mission of the nonpartisan Commission on Presidential Debates (the “CPD”) is to 
ensure, for the benefit of the American electorate, that general election debates are held every 
four years between the leading candidates for the offices of President and Vice President of the 
United States. The CPD sponsored a series of such debates in each of the past three general 
elections, and has begun the planning, preparation, and organization of a series of nonpartisan 
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general 
election. As in prior years, the CPD’s voter educational activities will be conducted in 
accordance with all applicable legal requirements, including regulations of the Federal Election 
Commission that require that debate sponsors extend invitations to debate based on the 
application of “pre-established, objective” criteria. 

The goal of the CPD’s debates is to afford the members of the public an opportunity to 
sharpen their views, in a focused debate format, of those candidates &om among whom the next 
President and Vice President will be selected. In the last two elections, there were over one 
hundred declared candidates for the Presidency, excluding those seeking the nomination of one 
of the major parties. During the course of the campaign, the candidates are afforded many 
opportunities in a great variety of forums to advance their candidacies. In order most fully and 
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan, 
objective criteria upon which it will base its decisions regarding selection of the candidates to 
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who 
have achieved a level of electoral support such that they realistically are considered to be among 
the principal rivals for the Presidency. 

In connection with the 2000 general election, the CPD will apply three criteria to each 
declared candidate to determine whether that candidate qualifies for inclusion in one or more of 
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral - 
support. All three criteria must be satisfied before a candidate will be invited to debate. 

B. 2000 NONPARTISAN SELECTION CRITERIA 

The CPD’s nonpartisan criteria for selecting candidates to participate in its 2000 general 
election presidential debates are: 

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY 

The CPD’s first criterion requires satisfaction of the eligibility requirements of 
Article 11, Section 1 of the Constitution. The requirements are satisfied if the candidate: 

(more) 
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a. is at least 35 years of age; 

b. is a Natural Born Citizen of the United States and a resident of the 
United States for fourteen years; and 

C. is otherwise eligible under the Constitution. 

2. EVIDENCE OF BALLOT ACCESS 

The CPD’s second criterion requires that the candidate qualify to have hisher 
name appear on enough state ballots to have at least a mathematical chance of securing an 
Electoral College majority in the 2000 general election. Under the Constitution, the candidate 
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the 
popular vote, is elected President. 

3. INDICATORS OF ELECTORAL SUPPORT 

The CPD’s third criterion requires that the candidate have a level of support of at 
least 15% (fifteen percent) of the national electorate as determined by five selected national 
public opinion polling organizations, using the average of those organizations’ most recent 
publicly-reported results at the time of the detennination. - .- . - _ -  

C. APPLICATION OF CRITERIA 

The CPD’s determination with respect to participation in the CPD’s first-scheduled 
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled 
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will 
be extended to the running mates of each of the presidential candidates qualifying for 
participation in the CPD’s first presidential debate. Invitations to participate in the second and 
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same 
multiple criteria prior to each debate. 

I .  

Adopted: January 5,2000 
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SECTION: EDITORIAL ,24A 

LENGTH: 327 words 

HEADLJNE: Voters win as debates surpass expectations 
COA-: Presidential encounters &owed us very diff't personalitits and programs. 

BODY: 
SAY WHAT YOU will about substance and style, there's more than a dime's worth of diffance 

between Republican George W. Bush and Democrat Al Gore. 

The preeidenttal debates, which concluded last night in a format that brought real people into the 
conversation, were illuminating despite a governing caution that throttled more probing exchanges. 

Clearly, though, each of the major candidates would do different things with the budget surplus, 
Social Security and taxes. They see the handling of a Medicare prescription drug benefit quite 
difkently, and they are poles apart 011 social issues. 

In each area, voters should have a clear picture and solid basis f'or deciding which ideas they prefn. 
These differences, which both tried to accentuate again last night, include the way each man handled 
himselfi selfhnfidence, grasp of issues, humor and leadership potential. 

Facts and figures am one thing. But which of the two would you want handling the economy that will 
e t  your job and fkmily? 

Maybe you didn't like Al Gore's lugubrious voice or his sometimes haughty way of speaking or his 
f m u s  sighs. Maybe you don't want to be led by sameone who seem8 to think he's smarter than you 
are and wants you to know it. 

Maybe Mr. Bush offended you with his flippant and gratuitous obsetvdon that AI Gore employed 
"fuzzy math'' and probably invented the calculator. Maybe you thought his handlers fed him those 
lines. Ma* you thought the'Texas governor was distracting us h m  a real look at the depth of his 
knowledge. 

Did you see class warhe in Mr. Gore's assertions that much of the Bush tax cut would go to the 
rich? 

Did you think Mr. Bush seemed a little too happy about Texas executing people? 

The answers will diffkr depending upon whom you ask. It mxns very likely, though, that the answers 
are a bit difkrent now that this series of debates provided voters an opportunity for instructive side- 
by-side comparisons. f 
LOAD-DATE: October 19,2000 

http://www .nexis .com/research/sesubmitViewTagged 10/25/00 



M a r  24 2004 -- 12:43PM Commission on P r e s  Debate [2021783-5923 P =  3 

I' 
Copyright 2000 Boston Hexald Inc. 

The B o s t ~  Herald 

View Related Topics 

October 18,2000 Wednesday FIRST EDITION 

SECTION: EDITORIAL; Pg. 034 

LENGTH: 378 words 

HEADLINE: Editorial; Why watch debates: Clues to candidates 

BODY: 

the latest polls, apparently because people saw him BS a better leader and more trustwdy. 
At the p i n t  of the final debate of the presidential campaign, George W. Bush held a sli@t lead in 

Vice President Al Gore was Eavored on issues like the economy, Social S d t y  and foreign policy. 

But a presidential campaign is only a little bit about what pollsters can call "issues" when asking 
questions. Voters know that tomorrow's issues may be utterly &=rent fhm todays. (Who today 
remembers what John F. Kennedy's stand on Quemoy and Matm was during his 1960 debate with 
Richard Nixon?) 

No, vota8 want to back candidates who they believe can handle the unfbreseea 

Voters pay attention to debates to get clues to qualities that have no dim bearing on current issues. 
What they learn has a lot to do with how they answer questions about trust and leadership. 

Voters want to understand how the candidates approach problems. They don't give a horse's patode 
whethex one of them mispronounces the word ''subliminal" with an extra syllable or two, whether one 
knows the name of the latest dictator of Pakistan or whether m e  is trustee over some oil company 
stock fix his mother. They are trying to draw conclusions about how the candidate will deal with 
Thkd-World dictators in a crisis and whether he has a sensible energy policy. 

To d e  these judgments voters have to rely on common sense. This is why looking at a watch in the 
middle of debate can hurt, as it hurt Bush's fither in 8 debate against Bill Clinton in 1992. In real life, 
that signifies you'd rathex be soraewhere else - and that's rude in a presidential debate. This is why 
voters don't like intermptions and snorts into the microphone. Those too are rude. This is why voters 
wonder about a "deer in the headlights" look: a man who looks startled probably is startled, and the 
question arises whethex he has or should have grounds to feel that way. 

Professionals consult 'plls, academics consult mathematical formulas and voters look at the record, 
consult their neighbors @ watch the candidates. Whoever wins, the voters are usually more 
conscientious than the pros and the p f b  think, and the threw presidential debates this year have 
been an enoimous help to them. 

LOAD-DATE: October 18,2000 
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HEADLINE: Debate informative, but not decisive 
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was scored. 
The gloves came off in the third and final mund of the preddenual debates, but no knockout 

George W. Bush attacked Al Gore for proposing big-spendmg big-govemment programs, for the 
fdure of the Clinton administration to rehrm Social Security or cut taxes for the middle class, and 
for now propoaing tax cuts only for "the right people." Gore counterpunched by claiming Bush would 
give more in tax cuts to the "wealthiest 1 percent" than new spending for education, health and 
national defensre and by claiming for the Democrats the record run of pmsperity. 

Gone was the gentler, kindm Gore of the second debate. He came out charging and going on the 
attack, htempting Bush and even the moderator. Bush showed kibtion at some of Gore's attacks 
but seemed determined to m a i n  more conciliatory throughout most of the debate. The fonnat that 
enabled the two men to walk around the stage in amweing questions fhm the audience allowed for 
some posturing not unlike the blustering of a ample of guys in a bar. Bush, who emp1oyed.humor a 
time or two, got off the best line of the night when he said, "If this were a spending contest, I would 
come in second." 

Still, clearly competing visions ofwhere the country should go were presented during the 90 minutes. 
Gore styled himself as a fighter who would take on the big drug companies, provide tax refief for 
middle class families and balance the budget and pay down the debt every year. Bush persuasively 
offered himself as a pmvm leader who can unite the waning parties in Wahington, who would give 
tax cuts to all Americans and who trusts Americans to make decisions about their own lives. There 
were sharp exchanges over Social Security, prescription bugs, education, guns and their respective 
records in office. 

Were many votes changed? That remains to be seen. Now that the debates are over, the contest 
retums to the newspaper colut~u18, newscast sound bites and campaign ads. The debates provided 
lively, informative exchanges of views and a chance to wakh the two men under the intense, albeit 
artificial, pressure of head-to-head confrontations over the issues. The debates made a difference; just 
how big a difkmce we'll find out Election Day. 

LANGUAGE: English 
f 
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Wew; Commission on Presidential Rebates 
Releases 2064 Candidat:e Selection Cikeria 

Page 1 of 1 

E) 
The Commission on Presidential Debates (CPD), which has sponsored all general election 
presidential debates since 1988, today released its Candidate Selection Criteria for the 2004 
general election presidential debates. View the Candidate Selection Criteria, 

CPD co-chairmen Paul G. Kirk, Jr. and Frank J. Fahrenkopf, Jr. noted that after each of the last 
four general elections, the CPD had undertaken a review of the candidate selection criteria used in 
that yeark debates. AEter studying the criteria used in 2000, the CPD board of directors 
unanimously adopted the same three-part standard for 2004. "The Commission believes this 
approach is both clear and straightforward," Kirk and Fahrenkopf said. 

i :a 

m 

As in 2000, Frank Newport, editor-in-chief of the Gallup Poll, will serve as a consultant to the 
CPD in connection with the application of the 2004 criteria. 

Established in 1987, the CPD is the non-partisan, non-profit, tax-exempt, (501)(c)(3) organization 
that sponsored the presidential debates in 1988,1992,1996 and 2000. The CPD will announce 
sites and dates for the 2004 debates in November, 2003. 
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About CPD: Candidate Selection Process 

Page 1 of3 

COMMISSION ON PRESIDENTIAL DEBATES' NONPARTISAN 
CANDIDATE SELECTION CRITERIA FOR 2004 GENERAL ELECTION 
DEBATE PARTICIPATION 

A. INTRODUCTION 

The mission of the nonpartisan Commission on Presidential Debates (the "CPD") 
is to ensure, for the benefit of the American electorate, that general election 
debates are held every four years between the leading candidates for the offices of 
President and Vice President of the United States. The CPD sponsored a series of 
such debates in each of the past four general elections, and has begun the 
planning, preparation, and organization of a series of nonpartisan debates among 
leading candidates for the Presidency and Vice Presidency in the 2004 general 
election. As in prior years, the CPD's voter educational activities will be 
conducted in accordance with all applicable legal requirements, iricluding 
regulations of the Federal Election Commission that require that debate sponsors 
extend invitations to debate based on the application of "pre-established, 
objective" criteria. 

The goal of the CPD's debates is to afford the members of the public an 
opportunity to sharpen their views, in a focused debate format, of those candidates 
fkom among whom the next President and Vice President will be selected. In each 
of the last four elections, there were scores of declared candidates for the 
Presidency, excluding those seeking the nomination of one of the major parties. 
During the course of the campaign, the candidates are afforded many 
opportunities in a great variety of forums to advance their candidacies. In order . 
most fully and fairly to achieve the educational purposes of its debates, the CPD 
has developed nonpartisan, objective criteria upon which it will base its decisions 
regarding selection of the candidates to participate in its 2004 debates. The 
purpose of the criteria is to identi@ those candidates who have achieved a level of 
electoral support such that they realistically are considered to be among the 
principal rivals for the Presidency. 

In connection with the 2004 general election, the CPD will apply three criteria to 
each declared candidate to determine whether that candidate qualifies for 
inclusion in one or more of CPD's debates. The criteria are (1) constitutional 
eligibility, (2) ballot access, and (3) electoral support. All three criteria must be 
satisfied before a candidate will be invited to debate. 

B. 2004 NONPARTISAN SELECTION CRITERIA 

i l l  
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The CPD's nonpartisan criteria for selecting candidates to participate in its 2004 
general election presidential debates are: 

1. Evidence of Constitutional Eligibility 

The CPD's first criterion requires satisfaction of the eligibility 
requirements of Article 11, Section 1 of the Constitution. The 
requirements are satisfied if the candidate: 

a. is at least 35 years of age; 
b. is a Natural Born Citizen of the United States and a resident of 

the United States for fourteen years; and 
c. is otherwise eligible under the Constitution. 

2. Evidence of Ballot Access 

The CPD's second criterion requires that the candidate qualifl to have 
hisher name appear on enough state ballots to have at least a 
mathematical chance of securing an Electoral College majority in the 
2004 general election. Under the Constitution, the candidate who 
receives a majority of votes in the Electoral College, at least 270 
votes, is elected President regardless of the popular vote. 

- - -  . - - -  
3. Indicators of Electoral Support 

The CPD's third criterion requires that the candidate have a level of 
support of at least 15% (fifteen percent) of the national electorate as 
determined by five selected national public opinion polling 
organizations, using the average of those organizations' most recent 
publicly-reported results at the time of the determination. 

- 

C. APPLICATION OF CRITERIA 

CPD's determination with respect to participation in CPD's first-scheduled debate 
will be made after Labor Day 2004, but sufficiently in advance of the fnst- 
scheduled debate to allow for orderly planning. Invitations to participate in the 
vice-presidential debate will be extended to the running mates of each of the 
presidential candidates qualifying for participation in CPD's first presidential 
debate. Invitations to participate in the second and third of CPD's scheduled 
presidential debates will be based upon satisfaction of the same multiple criteria 
prior to each debate. 

Adopted: September 2003 

SEE ALSO: 2000 Candidate Selection Criteria 

1996 Candidate Selection Criteria 

. i l  http://~~~.debates.org/pages/candse12004.html 3/12/2004 
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MEDIA ADVISORY 

WASHINGTON, DC, June 21,2000 --Commission on Presidential Debates announces terms of 
invitation to 2000 general election debates 

BACKGROUND 

Since 1976, all leading presidential candidates have participated in nationally televised 
general election debates. 
The American electorate has come to expect nationally televised presidential debates in 
each general election. 
During the last three general election cycles, TV audiences have ranged from 50 million to 
97 million viewers per debate. 
The nonpartisan, nonprofit Commission on Presidential Debates (CPD) has sponsored and 
produced the ten general election presidential debates since 1987. 
To adjust to schedules of nationally televised sports events, to accommodate other 
obligations of presidential campaigns and to strive for a maximum viewing audience, the 
CPD attempts to judiciously schedule the debates on dates with minimal conflicts. 

COMMISSION ON PRESIDENTIAL DEBATES 2000 SCHEDULE 

0 To provide early notification to the public, candidates and media of CPD's planning, on 
January 6,2000 (nine months in advance of the first scheduled debate) the CPD announced 
the candidate selection criteria as well as the number, dates, sites and times for the 2000 
general election debates. Since that time, the designated host sites have been raising the 
fimds and dedicating the community resources necessary for the production, security, 
housing and other logistical arrangements that the debates require. The debate schedule, as 
announced by CPD on January 6,2000, will be: 

1st Presidential Debate, 9:00 pm EDT, Tuesday, October 3 
John F. Kennedy Library & University of Massachusetts-Boston 
Boston, Massachusetts 
Vice-presidential Debate, 9:00 pm EDT, Thursday, October 5 
Centre College, Danville, Kentucky 
2nd Presidential Debate, 9:00 pm EDT, Wednesday, October 11 
Wake Forest University, Winston-Salem, North Carolina 
3d Presidential Debate, 9:00 pm EDT, Tuesday, October 17 
Washington University in St. Louis, MO 

ADDITIONAL TERMS OF INVITATION [I 

I - http : //www. debates .or g/pag e she  ws 9. html 
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The CPD will apply its candidate selection criteria to all presidential candidates in 
mid to late September, after which the CPD will extend debate invitations 
accordingly. 

In the meantime, the CPD's plans for 2000 are designed to present to the public the 
leading candidates for the offices of president and vice president in debate formats 
that provide maximum educational value and audience interest. The CPD's plans for 
2000 are based on extensive research of citizen response to the 1996 debates. 

Accordingly, CPD announces today the following particulars as additional terms of 
invitation to the 2000 debates. 

0 Each debate will be 90 minutes in length 
Each debate will include a fair balance of international and domestic topics 

0 Each debate will have a single moderator selected for hisher understanding of 
the topics and hisher experience as a questioner on live television 
Each debate will encourage direct exchanges between the candidates 

0 At least one presidential debate will be structured in a town meeting format in 
which candidates respond to questions from citizens not aligned with any 
campaign 

moderator 
0 At least one debate will be structured with candidates seated at a table with the 

At least one debate will be structured with candidates standing behind podiums 
0 To ensure the widest possible audience, the CPD will take full advantage of the 

Internet's potential for citizen engagement and education 

CONTACT: 
John Scardino (202) 737 7733 

back to news 
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News: CPD Stands Behind Original Debatme 
Proposal 

Page 1 of 1 

September 3,2000 - The nonpartisan Commission on Presidential Debates (CPD) today 
released the following statement: 

The CPD is committed to sponsor and produce debates that educate the largest number of 
Americans possible. We believe the CPD proposal as announced on January 5,2000 continues to 
be the one in the best interest of the American public for several reasons: 

All major television networks have carried the CPD's debates in the past and intend to do so 
this fall. The CPD's schedule was specifically developed to minimize conflict with other 
scheduled television programs which would have reduced the size of the national audience 
(such as the Olympics, baseball playoffs and World Series), and to minimize competition 
between networks. 

The Federal Election Commission (FEC) requires that debate sponsors have pre-published, 
objective criteria in order to determine who will be invited to the debates. The CPD 
announced its 2000 candidate selection criteria on January 5 and will apply them later this , 

month. 

The CPD has recommended use of a single moderator for all its debates, a format that 
allows for the maximum information about the candidates and their positions to be provided 
to the American public; we have recommended that one debate feature citizen.questioners 
in a town meeting, one debate be held with the candidates seated at a table with the 
moderator, and that all debates include direct exchange between the candidates. 

The CPD's four sites - the University of Massachusetts in Boston; Centre College, Danville, 
ICY; Wake Forest University, Winston-Salem, NC; and Washington University in St. Louis, 
MO - have been working on debate preparations since late 1999. The CPD has always held 
its debates in communities, particularly college campuses, in order to involve thousands of 
young people in these historic events. 

We invite representatives of the Bush and Gore campaigns to a meeting early next week to reach 
a final agreement on this fall's debates. 

- Home I About --- CPD I Debate -.-..-- History I Media I Voter Educabon I Sitemap 
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N ~ W S E  Campaigns Agree to Debate 
Sched-ul e 

! 
September 14,2000 - Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., co-chairmen of the 
nonpartisan Commission on Presidential Debates (CPD), today said that the Gore and Bush 
campaigns have agreed to the following debate schedule as announced by the CPD on January 5 ,  
2000: 

First presidential debate October 3, University of Massachusetts, Boston, MA 
Vice presidential debate October 5, Centre College, Danville, KY 
Second presidential debate October 1 1, Wake Forest University, Winston Salem, NC 
Third presidential debate October 17, Washington University in St. Louis, MO 

II 
!I 

All debates will be ninety minutes long. 

"We are very pleased that the campaigns have agreed to these plans," the co-chairmen said. "The 
American public can look forward to four substantive discussions of the issues central to this 
general election." 

The debate invitation to these campaigns is subject to the application of the CPD's Nonpartisan 
Candidate Selection Criteria to be applied later this month. 

:It! ' s  

I 
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 

The Commission on Presidential Debates 
MUR 5414 

DECLARATION OF ALAN K. SIMPSON 

I, Alan K. Simpson, give this declaration based on personal knowledge as follows: 

1. I am a member of the Board of Directors of the Commission on Presidential 

Debates (“CPD”). I serve on the Board because I have always supported the CPD’s efforts to 

ensure that the public has the remarkable opportunity, during the final weeks of the general 

election campaign, to view debates among the individuals who have emerged as-the- leading 

candidates for the offices of President and Vice President of the United States. 

2. I am aware of the Complaint against the CPD, filed with the Federal Election 

Commission by Mr. George Farah, on behalf of the organization named Open Debates. I 

understand that the Complaint includes the following passage: 

CPD director Alan Simpson said, “YOU have a lot of thoughtful Democrats and 
Republicans on the commission that are interested in the American people finding out 
more about the two major candidates -- not about independent candidates, who mess 
things up.” When asked if third-party or independent candidates should be included in 
the presidential debates, Simpson said, “No . . . I think it’s obvious that independent 
candidates mess things up.” (Ellipses indicating omitted words in original) 

3. Mr. Farah cites an interview he conducted with me on March 18,2002 as his 

source for these quotes. I have no recollection of this interview fkom two years ago -- I do many 

per month -9 but it is entirely possible that it took place. I am most assuredly certain, however, 

that I was not told that the purpose of any such interview was to press a claim against the CPD. 



i ;I 

Although the “quote” itself indicates that some words have been omitted by Mr. Farah, I 

certainly have no present way of knowing what words have been omitted. 

4. I do know that the statements Mr. Farah attributes to me in the Complaint do not 

fairly or fully reflect my views with respect to the participation of nonmajor party candidates in 

debates sponsored by the CPD. I believe that the CPD’s debates should include the leading 

candidates for president and vice-president, regardless of party affiliation. However, I do not 

believe the CPD’s general election debates should include candidates who have only marginal 

national electoral support. The CPD thoughtfully adopted nonpartisan candidate selection 

criteria solely designed to identify those candidates who have achieved a level of electoral 

support enabling them to realistically be considered among the principal rivals for president and, 

vice president. I believe that the CPD’s criteria are a careful, reasonable and appropriate 

approach to ensure that the leading candidates, regardless of party affiliation, are invited to 

- . -  - - - -_  

n d  participate in the CPD’s debates. - 
I declare under penalty of perjury that the foregoing is true and correct. Executed this a& 

;I I 1 

day of March, 2004. 

ALAN K. SIMP‘SON 

- 2 -  



BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 1 
1 

The Commission on Presidential Debates 1 
MUR 5414 

DECLARATION OF NEWTON MINOW 

I 

I, Newton Minow, give this declaration based on personal knowledge as follows: 

1. I am presently a member of the Board of Directors of the Commission on 

Presidential Debates (“CPD”). I have served as a Director since 1993. 

2. I am aware of the Complaint against the CPD, filed with the Federal Election 
- - I  - - -  A 

Commission by Mr. George Farah, on behalf of the organization named Open Debates. I 

understand that the Complaint includes the following quote from an Op-Ed article I co-authored 

in 1984 and which appeared in the New York Times: 

Because debates are political events, responsibility for them should rest with the political 
system-with the Democratic and Republican Parties . . . .Although entrusting such 
debates to the major parties is likely to exclude independent and minor party candidates, 
this approach is consistent with the two-party system. Moreover, if the Democratic and 
Republican nominees agreed, other candidates could be included. 

3. Mr. Farah introduces this quote with the following sentence: “The CPD directors 

believe in a two-party system, and most are contemptuous of third-party and independent 

candidates.” Open Debates Complaint at 6 .  

4. To my knowledge I have never spoken with Mr. Farah and he most assuredly has 

not accurately represented my views. 

5. Contrary to the paradigm addressed in my 1984 article, the CPD, as it has actually 

operated, is an independent non-profit organization, which receives no funding fiom any political 



I 

party. No official from the major parties holds any office or position whatsoever with the CPD, and 

the CPD is not in any sense, directly or indirectly, controlled by the major parties. 

6 .  In the eleven years that I have been on the CPD Board -- and therefore have direct 

knowledge -- the CPD has at all times conducted itself in a non-partisan manner, including in its 

adoption and application of criteria to determine candidate eligibility to participate in debates hosted 

by the CPD. During my tenure on the Board of the CPD, all candidate selection decisions have 

been made based on a good faith application of the CPD's published non-partisan candidate 

selection criteria. I am not aware of any decision by the CPD concerning candidate eligibility to 

participate in the debates that was controlled or directed by the major parties or their nominees, as is 

alleged in the Open Debates complaint. 

7. I serve on the Board because I support the CPD's efforts to ensure that the public 
- - -  - - -  

has the opportunity, during the final weeks of the general election campaign, to view debates 

among the individuals who have emerged as the leading candidates for the offices of President 

and Vice President of the United States. I believe that the CPD's debates should include the 

leading candidates for president and vice-president, regardless of party affiliation. 

8. I do not believe, however, that the CPD's general election debates should include 

candidates who have only marginal national electoral support. The CPD, after careful 

deliberation and study, has adopted nonpartisan candidate selection criteria designed to identify 

those candidates who have achieved a level of electoral support enabling them to realistically be 

considered among the principal rivals for president and vice president. I believe that the CPD's 

criteria are a carefil, reasonable and appropriate approach to ensure that the leading candidates, 

regardless of party affiliation, are invited to participate in the CPD's debates. 

-2- 



I declare under penalty of perjury that the foregoing is true and correct. Executed this %p fin 

day of March, 2004. 

Lik7 L 
NEWTON MINOW 

i 

- 3  - 
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7 BEFORE THE FEDERAL ELECTION COMMISSION 

\ 

In the Matter of 1 
1 MUR 5414 

\ The Commission on Presidential Debates 1 

7 

1 

DECLARATION OF BARBARA VUCANOVICH 

I, Barbara Vucanovich, give this declaration based on personal knowledge as follows: 

1. 

I 

I served as a member ofthe Board of Directors of the Commission on Presidential 
- ‘ .  

Debates (“CPD”) from February 1987 to April 1997. I currently have no affiliation-with the CPD. 

2. I support the CPD’s efforts to ensure that the public has an opportunity, during the 

final weeks of the general election campaign, to view debates among those individuals, regardless 

of their party affiliation, who have emerged as the leading candidates for the Offices of President 

and Vice President of the United States. 
\ 

2.‘ I am aware of the complaint against the CPD filed with the Federal Election 

Commission by Mr. George Farah, on behalf of the organization named Open Debates. The 

complaint includes the following sentence: “Barbara Vucanovich, a former CPD Director, 

praised Executive Director Janet Brown, for being ‘extremely careful to be bi-partisan.”’ Mr. 

: Farah cites an interview he conducted with me on July 23,2001 as the source for this quote. 

The complaint relies on this partial quote to support the contention that the CPD is not 

“nonpartisan” but rather is “bipartisan.” 



3. I remember being interviewed by Mr. Farah. He specifically represented to me that 

\ 

A 

A 

A 

1 

he was a reporter. He did not mention that the purpose of the interview was to press a claim 

against the CPD. 

4. The quote attributed to me, as it is used in the complaint, does not fully or fairly 

reflect my views of the CPD or the manner in which it has operated. I used the word “bi-partisan,” 

as many do, to mean not favoring any one party over another. It was not intended in the sense Mr. 

Farah has used it in the complaint. 

5 .  It is my firm belief that the CPD has at all times conducted itself in a non-partisan 

manner, including in its adoption and application of criteria to determine candidate eligibility to 

participate in debates hosted by the CPD. During my tenure on the Board of the CPD, all 

candidate selection decisions were made based on a good faith application of the - -. CPD’s - . . -  published . - 

nonpartisan c’andidate selection criteria. I am not aware that any decision by the CPD conceming 

candidate eligibility to participate in the debates was controlled or directed by the major parties, as 

is alleged in the Open Debates complaint. 

I declare under penalty of perjury that the foregoing is true and correct. Executed this I I& 

day of March, 2004. 

B - m A R A  VUCANOVICH 

A 

-2- 



DECLARATION OF JOHN LEWIS 

I, John Lewis, give this declaration based on personal knowledge as follows: 

\ 

In the Matter of 

The Commission on Presidential Debates 
5414 

\ 

1. I served as a member of the Board of Directors of the Cornmission on Residential 

Debates (“CPD”) for the period h r n  1994 to 1998. I served on the Board because I support the 

CPD’s effo ,e to ensure that the public has the opportunity, during the final weeks of the general , 

election campaign, to view debates among the individuals who have emerged as the leading 

candidates for the offices of President and Vice President of the United States. 

2. I am aware of the Complaint against the CPD, fiied with the Fed&-Eleeticm 

Commission by Mr. George Farah, on behalf of the organization named Open Debates. I 

understancl that the Complaint includes the following quote attributed to me: 

There’s no question that having the two major parties in absolute control of the 
prssidential debate process, and there’s no question that they do, strengthens the two- 
party system. These are the most important events of an election, and i f  no other 
candidates are getting in the debates, the American people are just not going to hear 
about than, which means the two parties basically have a monopoly. 

3. Mr. Farah cites an interview he conducted with me on September 17,2002 as his 

source for this quote. I have no recollection of this interview fiom two years ago, but it is 

entkely possible that it took place. I am certain, however, that I was not told that the purpose of 

any such interview was to press a claim against the CPD. 



* WldI-I I 7 4  us:uipn From-Honorable John Lewis 
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4. Mr. Farah relies on the above quote attributed to me to support his thesis that the 

w major partie; control the CPD and that the CPD is “bipartisan” rather than ‘honparti~an.~’ Mr. 

Farah has nclt represented my views filly or fairly. While, as noted, I do not remember the 

interview with Mr. F a d ,  it is interesting that the quote he attributes to me does not say that the 

major partie ; control the CPD. 

5.  I believe that the CPD’s debates should include the leading candidates for 

president ar.d vice-president, regardless of party affiliation. However, I do not beIieve the 

CPD’s general election debates should include candidates who have only marginal national 

electoral support. The CPD has adopted nonpartisan candidate selection criteria designed to 

identifjr those candidates who have achieved a level of electoral support enabling them 

realistically to be considered among the principal rivals for president and vice president. T 

believe tha: the CPD’s criteria are a carefbl, reasonable and appropriate approach to ensure that 

the leading candidates, regardless of party affiliation, are invited to participate in the CPD’s - -.- - - _ _  

I 

debates. 

6. During my tenure an the Board of the CPD, candidate selection decisions were made 

based on a good faith application of the CPD’s published non-partisan candidate selection criteria. I 

am not a w m  that m y  decision by the CPD concerning candidate eligibility to participate in the 

debates WEB cmtrolleci or directed by the major parties, as is alleged in the Open Debates complaint. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed h i s  4 day of March, 2004. A 

- 2 -  

- 

I 



BEFORE THE FEDERAL ELECTION COMMISSION 

\ ’ In the Matter of 

The Commission on Presidential Debates 

I 

DECLARATION OF DAVID NORCROSS 

MUR 5414 

I, David Norcross, give this declaration based on personal knowledge as follows: 

1. 

/ 

I served as a member of the Board of Directors of the Commission on Presidential 

Debates (“CPD”) from 1987 to 1993. I do not presently serve on the Board or hold any other 

position with the CPD. I have not held oficial position with the CPD for over a decade and have - 

no direct knowledge concerning its operations since I left the Board. - - -  - - -  
, 

2. I am aware of the Complaint against the CPD, filed with the Federal Election 

Commission by Mr. George Farah, on behalf of the organization named Open Debates. I 

understand that the Complaint includes and attributes to me the following quote regarding the 

1 CPD: ccItys really not nonpartisan. \ It’s bipartisan.” 

3. Mr. Farah cites an interview he conducted with me on March 26,2001 as his 
A 

source for this quote. I recall doing the interview. Mr. Farah did not tell me that the purpose of 

I the interview was to press a claim against the CPD. 

4. I am aware that Mr. Farah has used the comments he attributes to me as part of his 
A 

effort to advance the claim that the CPD supports the major party nominees and opposes the 

I candidacies of nonmajor party candidates and, therefore, is bipartisan rather than nonpartisan. 

Mr. Farah has not fully or fairly represented my views. 
1 



1 

1 

5. In the years that I served on the CPD Board -- and therefore have direct knowledge -- 

the Board made considerable efforts to deal fairly with third-party candidates and adopted and applied 

nonpartisan criteria to determine candidate eligibility to participate in debates hosted by the CPD. 

During my tenure on the Board of the CPD, all candidate selection decisions were made based on a 

good faith application of the CPD's published nonpartisan candidate selection criteria. I am not aware 

of any decision by the CPD concerning candidate eligibility to participate in the debates that was 

controlled or directed by the major parties or their nominees, as is alleged in the Open Debates 

complaint. 

6.  I served on the CPD Board because I support the CPD's efforts to ensure that the 

public has the opportunity, during the final weeks of the general election campaign, to view 

debates among the individuals who have emerged as the leading candidates for the ofices of 

President and Vice President of the United States. I believe that the CPD's debates should 

include the leading candidates for president and vice-president, regardless of party affiliation. 

- -  

7. I do not believe, however, that the CPD's general election debates should include 

candidates who have only marginal national electoral support. During the time I served on the 

Board, the CPD, after carefbl deliberation and study, adopted nonpartisan candidate selection 

criteria designed to id en ti^ those candidates who had achieved a level of electoral support 

enabling them realistically to be considered among the principal rivals for president and vice 

president. The CPD's criteria in place while I was on the Board represented a careful, 

reasonable and appropriate approach to ensure that the leading candidates, regardless of party 

affiliation, were invited to participate in the CPD's debates. 



. 

I declare under penalty of perjury that the foregoing is true and correct. Executed this 

b 

day of March, 2004. 

DAVID NORCROSS 

I 
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 

The Commission on Presidential Debates . MUR 4987 

DECLARATION OF DOROTHY S. RIDINGS 

I, Dorothy S. Ridings, give this declaration based on personal knowledge. 

1. Since April 1997, I have been a member of the Board of Directors of the 

non-profit, nonpartisan Commission on Presidential Debates (the “CPD”), which is a 

voluntary, unpaid position. Since 1996, I have been the President and CEO of the Council 

on Foundations. In addition, I currently am a Director of the Foundation Center and a 

Trustee of the Louisville Presbyterian Theological Seminary. I have never helda position 

with any political party, and my service on the CPD’s Board is not tied to any political 
- 

Party. 

2. Prior to joining the Council on Foundations, I was the Publisher and - 

President of The Bradenton Herald from 1988-1996 and the General Executive of Knight- 

Ridder, Inc. fiom 1986-1988. I also have worked as an editor, a writer, and an adjunct 

professor, and as a technical assistant on a public housing project. I obtained my bachelor’s 

degree fkom Northwestern Univ;ersity and my master’s degree fiom the University of North 

- @  

Carolina. 

3. From 1982-1 986, I served as the President of the League of Women Voters 

of the United States (the “League”), and prior to that time I had been associated with that 

organization in other capacities since 1976. In that regard, I am familiar with and was 

involved in the League’s sponsorship of general election presidential debates in 1976, 1980 

- 1 -  
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and 1984. The League’s goal in sponsoring general election debates, like that of the CPD, 

was to provide the electorate with the educational opportunity of seeing debates among the 

leading contenders for the Office of the President. 

4. The League sponsored two presidential general election debates in 1980, 

using criteria for invitations that are very similar to the CPD’s 2000 criteria: constitutional 

eligibility, ballot access, and demonstrated significant voter interest and support. (“The 

1980 Presidential Debates: Behind the Scenes,’’ a League of Women Voters Education Fund 

publication, is attached at Tab A.) A candidate’could satisfy the League’s demonstrated 

voter interest requirement either by obtaining the nomination of a major party or by 

achieving a 15% level of national support (or a level of support at least equal to that of a 

major party nominee) in national public opinion polls. 
- -  

5. Based on the application of the foregoing criteria, independent candidate 

John Anderson was invited to participate in the first presidential debate sponsored by the 

League in 1980. However, President Carter declined to participate in that debate because of 

the presence of the independent candidate. As a result, Mr. Anderson and Ronald Reagan, 

then the Republican nominee, participated in a two-candidate debate without President 

Carter. 

I 

6. After the nationally televised presidential debate in which he participated, 

Mr. Anderson’s support in the polls dropped, taking his support level below 15% in four of 

five polls reviewed by the League after its first debate. Consequently, when the League 

sponsored a second debate in 1980, only candidates Carter and Reagan were invited, and the 

debate went forward between those two candidates. 

- 2 -  
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7. As the events of 1980 well demonstrate. an organization such as CPD that 

seeks to sponsor general election debates among the leading candidates for the Office of the 

President faces a difficult challenge. No candidate is obligated to debate, and there is a 

significant risk that a leading candidate would not agree to share the debate stage with a 

candidate who enjoys only modest levels of national public support. Thus. the debate 

sponsor’s legitimate goal in fonnulating its candidate selection criteria is to be sufficiently 

inclusive so that any candidate properly considered a leading candidate is invited to debate. 

but not so inclusive that one or more of the candidates in whom the pubIic has demonstrated 

the greatest level of support rehses to debate. Given that the purpose of the CPD’s debates 

is to afford the voting public an opportunity to sharpen their views, in a debate format, of 

the principal rivals for the Presidency, the absence of one of the leading candidates would - -  - -  

dramatically undercut the educational purpose of its debates. 

8. CPD adopted its candidate selection criteria for the debates it hopes to 

sponsor in 2000 with the foregoing considerations in mind, as well as with the goal of 

adopting criteria that would be clear and readily understood by the public. In my capacity 

as a member of the CPD’s Board, I was involved in the discussions and the decision-making 
i 

process that led to the Board’s unanimous decision to adopt the document entitled 

Commission on Presidential Debates’ Nonpartisan Candidate Selection Criteria for 2000 

General Election Debate Participation (the “2000 Criteria”), a copy of which is attached 

here at Tab 8. The 2000 Criteria were adopted after extensive consideration of how best to 

achieve the CPD’s educational goals. Contrary to what I understand the complainants hacle 

claimed, the CPD’s 2000 Criteria were not adopted with any partisan or bipartisan purpose. 

They were not adopted with the intent to keep any party or candidate from participating in 

- 3 -  
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the CPD’s debates or to bring about a predetermined result. Rather, the Criteria were 

adopted to further the legitimate voter education purposes for which CPD sponsors debates. 
1 

9. In connection with the debates it sponsored in 1988, 1992 and 1996, CPD 

employed an approach to candidate selection that involved the consideration of multiple 

factors in an effort to identify those candidates with a “realistic chance of being elected.” 

The earlier criteria, like the current criteria, were intended to identify the leading candidates 

for the Presidency. It is my understanding that the Federal Election Commission rejected a 

challenge to the CPD’s earlier criteria brought in 1996 and found that the CPD’s criteria 

were “objective” and otherwise consistent with the FEC’s regulatory requirements. 

Although it would have been easier in some respects simply to employ again in 2000 the 

criteria that had already withstood legal challenge in 1996, the CPD recognized from the 

experience in 1996 that its contribution to the electoral process likely would be enhanced by 
- -. 

adopting criteria that were clearer and simpler, and the application of which would be very 

straightforward. 

10. One of the criteria set forth in the CPD’s 2000 Criteria is the requirement that 

a candidate have a level of support of fifteen percent of the electorate, as described more 

fully in the Criteria. The CPD’s selection of fifteen percent as the requisite level of support 

was preceded by carekl study and reflects a number of considerations. It was CPD’s 

considered judgment that the fifteen percent threshold best balanced the goal of being 

sufficiently inclusive to invite those candidates considered to be among the leading 

candidates, without being so inclusive that invitations would be extended to candidates with 

only very modest levels of public support, thereby creating an unacceptable risk that leading 

candidates with the highest levels of public support would r e h e  to participate. 

- 4 -  
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1 1. I understand that the complainants have alleged that the fifteen percent is an 

unattainable level of support for an independent or minor party candidate to achieve without 

participation in the debates. CPD’s review of the historical data is to the contrary. As 

noted, John Anderson achieved this level of support prior to the first debate in 1980 and, 

therefore, was invited by the League to debate. Other independent and third-party 

candidacies fiom the modem era demonstrate the point as well. George Wallace achieved 

significant voter support in 1968, and Ross Perot enjoyed a high level of popular support in 

1992, particularly before he withdrew from the race in July of 1992. (Mr. Perot 

subsequently re-entered the race shortly before the 1992 debates.) 

12. The CPD considered, but rejected, the possibility of using eligibility for 

public fimding of general election campaigns as the criterion for debate participation rather 

than another measure of public support. However, that criterion is itself bothpotentially 

overinclusive and underinclusive. Eligibility for general election funding is determined 

based on performance in the prior Presidential general election. We realized that such an 

approach would be underinclusive to the extent that it would automatically preclude- 

participation by a prominent newcomer (such as Ross Perot in 1992), but also would be 

overinclusive to the extent it would mandate an invitation to the nominee of a party that 

performed well in a prior election, but who did not enjoy significant national public support 

in the current election. In addition, while the Congress determined that five percent was a 

sufficient Ievel of support for purposes of determining eligibility for federal h d i n g  as a 

“minor” party (at a level that is substantially lower than that received by the “major” 

parties), as noted, a debate host hoping to present the public with a debate among the 

_ -  
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I leading candidates (none of whom are required to debate) must necessarily take into account 

a different set of considerations. 

I declare under penalty of perjury that the foregoing is true and correct. Executed on 

April At20OO. 

Dorothy S. hkings m 

- -  
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Corporate Contributors to the League of Women Voters Education I 

Fund for 1980 Presidentid Debates 

Wd-hip CaaMbutars - $50,000 or more ( W h  Or h Idnd) 
Atlandc Rkhfiefd Company Herman Millet Inc., 
BankAmerh Foundation IBM Corporation ' 

Carter Hawley Hale Stores, Inc. N e w  York Life Insurance Company 
Chevron USA, Inc Young & Rublcarn, Inc. 
Covfngton & Burling 

h t e m  servlct Grant of $SO,OOO for State and Local League ActMties 
Charles Benton Foundation 

Halfor Contributors - $25,000 
The MacArthur roundatton 

Natioaal supporters 
Moa Foundation 
Anderson Clayton & Company 
Beatrke Foods Company 
Blue Bell, Inc 
The Gxa-Cola Company 
Pirst City National Bank of Houston 
Qeneral Electric Company 
W. R Chace&Company 
Gulf Oil Company 
Gulf & Western  roundation 
Hoffman-La Roche, Inc. 
Honeywell, Inc. 

Interlake, Inc. 
Lever Brothers Foundation 
Lfggett Qroup, Inc. 
Loctite Corporation 
Me& & Company 
0. I. Corporation 
Radfo Corporalion of Amerlca 
The Scherman Foundation 
Sfdney Stem Memorial 'Ihrst 

ufflities Company ' 
Warner Communications, Inc. 
Waste Management, Inc. 

The LWVEF gratefully acknowledges the many cash and in-kind contributions by corporations in 
Baltimore and Cleveland to defray site expenses. 
The LWVEr also acknowledges, with great appreciation the many cash and In-kind 
contributions of League members and cittzens throughout the country to defray the costs of the 
Forums and Debates. 
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On October 28, 1980, 120 million Americans, 
the largest television audience in our nation's 
history watched Jimmy Carter and Ronald 
Reagan debate face-to-face. This event 
climaxed a long and grueling presidential 
campaign. Interest in It - on the part of both 
press and public - intensified as the long  
playing drama unfolded and election day 
approached. Would the major presidential 
candidates actually face one another in what 
had been billed as the superbowl of the 1980 
election? 

The League of Women Voters, which spon- 
sored this and the precedlng Debate between 
Ronald Reagan and John Anderson, as well as 
three Residential Forums during the'primary 
season, undertook many roles during that 
critical time. It was by turns negotiatot 
mediator, fundraiser and producer, as it tried 
to overcome the obstacles and resolve the 
conflicting aims of all those with a stake in the 
debates. The public clearty wanted to see and 
hear presidential candidates at  the same time, 
in the same place and under the same 
conditions. The candidates and their strate- 
gists understandably were seeking the most 
advantageous conditions and were anxious to 
control the terms of debates. If they didn't get 
what they wanted a t  any given time - condi- 
Lions that changed as the political fortunes of 
the campaign shifted - they could walk away. 
The League's difflcult job was to resolve those 
oflen conflicting interests and make the Resi- 
dential Debates a reality. 

Against considerable odds, the League was 
successful in making two Presidential Debates 
happen in 1980 - Debates that set several 
benchmarks that promise to have a lasting 
effect on the way voters choose their presi- 
dents. It was the first time a debate sponsor 
grappled with the participation of nonmajor 
party candidates, an issue that is likely to 
persist in future debate presentations. What Is 
perhaps more important, the League's suc- 
cessive sponsorship of 1976 and 1980 Presi- 

. 

dential Forums and Debates puts the organi- 
zation well on the way toward achieving one 
of i t s  major voters sewice goals - to establisk 
such debates as an integral part of every 
presidential election. 

Laying the Groundwork 
for 1980 
The teague's determination to sponsor Presf- 
dential ronrms and Debates in 1976 and 198( 
was deeply rooted in its own history and 
sense of mission. The League has been 
committed to providing a variety of services t( 
voters since i t s  founding In 1920. State and 
local Leagues throughout the country have fo 
years offered nonpartisan arenas for candl- 
dates to discuss campaign Issues so that 
voters could make side-by-side comparisons 
of the candidates and their views. These 
candidate events have dealt with every eiectivt 
office from local school boards to the United 
States Senate. 

When the League set out in-1976 to bring 
presidential Candidates together in a series of 
primary forums and general election debates, 
its sponsorship was thus a natural, though 
majot extension of the long tradition of these 
state and local League-sponsored candidate 
events. And the timing was rfght. There had 
not been presidential debates since 1960, 
when John Kennedy and FUchard Nkon faced 
one another in network-sponsored debates. 
Sixteen years later, in 1976, the public wanted 
presidential debates (a Gallup poll showed 
that seven out of 10 people were in favor of 
debates), and very significantly, the candi- 
dates wanted them, too. With this tide flowing 
in i t s  favor, the League was successful in i t s  
flrst Residential Debates project. By the end 
of the 1976 election season, the League had 
presented four Forums at key points during 
the primaries and three Debates between the 
Republicans' candidate, Gerald Ford, and the 

- 

' 
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Democrats' candidate, Jimmy Carteg as well 
as one between their running mates, Robert 
Dole and Walter Mondale. 
As the next presidential campaign ap- 

proached the League's national board 
weighed the merits of making so major an 
effort once again. The League knew from 
experience that there was a huge 'consumer 
demand' for more thoughtful treatment of the 
issues in the campaign and for getting the 
candidates to discuss their positions on the 
issues in a neutral setting. The board con- 
cluded that debates could seme as essential a 
role in 1980 as they had in 1976, by providing 
a necessary alternative to the 30- and 60- 
second spots and the paid political programs. 
Once again, the League mobilized state and 

local Leagues throughout the country, under- 
took a massive fundraising drive, hired staff to 

public with research, publications and other educational servkes, both on current issues and 
on citizen participation techniques. The network of local Leagues has a multiplier effect in 
bringing the Education Fund's services to the wider public. Through workshops, conferences 

direct the projett began visiting potenl - 
debate sites and committed the whole I --A 
zation to ensure that a series of Reside -- .I 
Forums and Debates would be a part o =: 
1980 presidential election. 
As it turned out  a series of four Resi =-.  - 

Forums throughout the primary seasor - . 
scheduled, only three of which took pla 
Though the original schedule provided - 
events at each site, one for Dernocratlc . - 
one for Republican aspirants, political t 2 - - 
dictated that in 1980 only Republican ci --L 
dates met face-to-face to address key c - 
paign issues. The opposite was true in :-- 
when forums took place only between I -2- 
cratic candidates. (See Appendix A for d -1: : 
on 1980 Fomms). 

Near the end of the 1980 primaries, F - 
Reagan and Jimmy Cartez who each se - - 

The League of Women Voters Education Fund - Sponsor of the Debates 

*The two organizations, LWWS and LwVeP, are explicitly identifled in the text only where the 
distinctlons are important to the particular points being discussed. Otherwlse, the term 'League 5 

used throughout to refer to the LWVeF. 
i 
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in Washington, DC. He was asked, 'Mr. Presi- 
dent. . . we'd like to know if you'd give your 
promise to us today to participate in the 
League-sponsored Residential Debates this 
fall if you are the nominee of the Democratic 
Party.' Mr. Carter's reply: 'Yest Yes I will be glad 
to participate this fall if I am the nominee. It 
would be a p t  pleasure to be the nominee 
and to debate . .- 

With public commitments in hand the 
League turned toward several other issues 
related to the Debates, such as eligibillty 
requirements for candidate participation, for- 
mat. number of debates, and selection of 
debate sites. As a means of soliciting prelhi- 

\ 
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Ohio; Loulsvllle Kentucky; and Portland Ore- 
gon, as the proposed sites for these Debates. 
Geogxaphkal diversity was a factor In select- 
ing the sites, as was the availability of suitable 
facilities. 

What was left to determine were the Vtterb 
by whkh candidates would be invited to 
debate - a process that was to become a 
QUSe C & h .  

Criteria: The Debate 
About Who Should 
Debate 
The inclusion of independent and third-party 
candidates in presidential debates was com- 
pletely uncharted territory. There was no his- 
tory to look back on. The KennedyF1Ixon 
debates In 1960 and the Pord-Carter debates 
in 1976 had set a precedent for debates 
between rni!ijor-pariy candidates, but there 
was no precedent @r&w to deal wtth the fact 
that from time-to-time an independent or 
minor-party candidate emerges as a stgnifi- 
cant force in a presidential campaign. Since 
1980 seemed to be such a yeat it was 
imperative that the League set objectiw 
criteria early by whlch to determine whlch 
candidates merited treatment as 'signlficant.' 

Literaliy dozens of candidates were hter- 
ested in being included. Yet the goal of having 
candidates deal with the issues in some depth 
would be defeated if the cast of characters 
became too large. The League knew that it 
would also be much harder to get the ma&r- 
party candidates to agree to debate if they ha I 

to share the platform with candidates they 
considered less significant. Therefore, the 
League decided not only to establlsh criteria 
for the selection of debate participants, but 
also to announce these criteria well before 
applying them, so that both the public and th 
candidates would know all the rules. 

- 



For the League, no Issue took more atten- 
tion or involved more discussion than the 
development of these criteria. The League 
knew that such criteria would not only play a 
critical part in the 1980 debates planning, but 
also that these criteria and the process by 
which they were determined would be care- 
fully scrutinized. Moreovet the Federal Elec- 
tion Commission (FEC), the agency set up to 
regulate federal elections, would View the 
criteria as a measure of the League's nonpar- 
tisanship. (The FEC permits a debate sponsor 
to exercise its discretion as to whom to lnvite 
as long as debates are nonpartisan and 
include at least two candidates. See box, 
p. 8,  for a detailed description.) 

The criteria for selecting candidates to ap- 
pear were based on the FEC's requirements 
and the League's own long-standing and strict 
standards for offering voters reliable, nonpar- 
tIsan pre-election informatlon about candi- 
dates and their positions on issues. They had 
to be nonpartisam they had to be capable of 
objective appiication, so that they would be as 
free as possible from varying interpretations; 
and they had to be easy to understand. 

On August 9, the League's board adopte 
three criteria by which invitations would bt 
extended. Any candldate invited to particip . - 
would have to meet all three: 

LWV Resident Ruth J. Hinerfeld meets with 
James Baker; chairman of the Reagan for 
President committee (L) and Carter Campaign 
C h a i m n  Robert Strauss (R) to work out 
detaiLs for a Carter-Reagan debate. 

1. Constitutional eligibility - Only ulose c :e- 

didates who met the requirements of t] .- 
Constitution of the United States were 
considered. Article 11, Sectlon I require? 
the President to be a 'natural born citi- 
zen,' at  least 35 years of age, and a 
resident within the United States for a t  
least 14years. 

2. Ballot access - A presidential candidatc 
had to be on the ballot In enough state- 
have a mathematical posstbilky of winn -7 
the election, namely, a majority of vote- 
(270) in the Electoral College. 

3. Demonsbated s ignif i i t  uoter interest 
and support - A candidate could demo 
strate significant voter interest and sup 
port In one of two ways: nominatfon by . 
major pa% o c  - for minor-party and fndp 

opinion polls would be considered as ai 
indicator of voter interest and support 
Those candidates who received a level of 
voter support in the polls of 15 percent or 
a level of support at least equal to that of a 
major-party candidate would be invited to 
participate in the Debates. 

pendent CandidateS, MuOrNdde public 

The criteria were announcedat a press . 
conference in New York City on August 10. 
The first and second criteria occasioned little 
comment, but the 15-percent level of supp+ 
in nationwide public opinion polls created 
considerable controversy, with the press, tl - 
public and the candidates all getting into a 
minidebate about the use of polls and the 
appropriate threshold for deciding who 
should be invited to debate. 

use of polling data to measure significant 
voter support since polls are subject to 

Some, including pollsters, questioned thl 
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sampling error and variation in techniques. 
The League acknowledged the fact that poll 
data were not perfect but argued that polls 
were the best objective measure available for 
determining how much voter interest and 
support a nonmajor party candidate had at a 
given point in the course of the campaign. 
And that Is what the League had to gauge 
before extending invitations. 

figure or the choke of 15 percent as that 
figure. Threshold levels ranglng between 15 
and 25 percent had been discussed by the 
Advisory Committee. The League's board 
after carefully weighing the optiong, dedded 
that a specific figure, though admittedly arbi- 
trary, would provide the most objective basis 
for a decision. In settling on the 15-percent 
figure the board took into account a number 
of factors: the records of public opinion polls 
in previous presidential elections and their 
relationship to election outcomes; the sub- 
stantial obstacles faced by nonmjot  party 
candidates; and variations among public opin- 
ion polling techniques and the precision of 
their results. The board concluded that any 
nonmajor party candidate who, despite the 
odds such candidates face, received even a 
15-percent level of support in the polls 
should be regarded as a significant force in 
the elec~on. 
The League's board also decided that it was 

essential to apply the criteria to nonmajor 
party candidates as close in time to the first 
Debate as was realistically possible. To allow a 
sufficient amount of poll data to be gathered 
between the last major-party convention and 
the scheduled first Debate, which was 
targeted for the third week in Septembet It 
was clear that the League could not effectively 
apply the criteria until the second week in 
September. 

At the same August 10 press conference, it 
was announced that the League would extend 

Others criticized either the use of a specific 

\ 

formal hvftations to the major-party candi- 
dates later that week at the conclusion of th~ 
Democratic Rational Convention. (The Repu 
lkans had met in July.) 

RRalizing that decisions made In early S e p  - 
tembet while appropriate at that time migt- - 
not remain so, the Leasue's board had also 
determined that it was essential In order to 
be faithful to the purposes of the Debates, tr 
reserve 'the right to reassess participation c 
nonmJor party candidates in the event of 
slgniflcant changes In circumstances durins 
the debate perfod.' League Resident Ruth J 
Hlnerfeld gave dear notice at the August 10 
press conference that the board would reviema 
such candldates' standings before subsequd 7 - 
debates In light of the established crfteria, 
then extend or withhold invitations 
accordingly 

way for the League to invite candidates to 
debate. 

The establishment of the criteria cleared I - -  

The Politics- of 
Debating 
By the summer of 1980, as the League was 
ready to extend invitations to the major-party 
candidates, the public commitments those 
candidates had made in the spring to partici- . 
pate in League-sponsored Debates had begun 
to waver. The political climate had changed. 
John Anderson's independent candidacy had 
gained momentum and had become a force 
to be reckoned with by both the candidates 
and the League. 

On August 19, a week after the Democri - 
nominated Jimmy Carter as their standarc 
bearer In 1980 (Ronald Reagan had alread 
been nominated by the Republican Party). 
League formally invited Jimmy Carter and 
Ronald Reagan to participate in a series of 
three Resldential Debates - the final date 

- 



sites and formats to be worked out at a later 
time. 

By late August neither candidate had said 
yes to the League's Invitation. Starting on 
August 26, the League began to meet wtth 
their representatives injolnt session to dis- 
cuss the whole debate package, including the 
number of debates, dates, sites and formats, 
and to secure an agreement horn both candi- 
dates to debate. Carter strategists wanted 
earlier debates, Reagan strategists wanted 
later debates; Carter representatives wanted 
more debates, Reagan representatives wanted 
fewer debates. AI1 these speclflcs were put on 
the table for discussion - none of the dfffer- 
ences seemed Insunnountable. Yet at the end 
of this meeting neither side made a commlt- 
ment to debate - each was waiting to see 
whether John Anderson would be included. 
On September 9, after revkwing data kom 

five different polling organizations, In consul- 
tation Wtth three polling experts (not involved 
in the polls being used), the League an- 
nounced that John Anderson met its  criteria, 
and he was immediately invited to participate 
in a three-way Debate in Baltimore on Sep- 
tember 21: He accepted immediately, as did 
Ronald Reagan. Jimmy Carter announced that 
he would participate in a three-way Debate 
only after a two-way Debate with Ronald 
Reagan. Having establkhed i ts  criteria and 
having invfted John Anderson the League 
would not agree to Cartefs proposal. 

Following the September 9 decision, the 

The flve polling organizations whose data the 
League examined were: Louis Harris Assocfates, 
the Los Angela llmes. the Roper Organization, 
flBC/Assochted Press and the Qallup Poll. The 
three polllng experts consulted by the League 
were : Mervln riel4 Chairman of the Board of the 
%Id Research Corporatlon; Lester R frankel, 
&cecutive We-Resident of Audits and Surveys, 
lnc.; and Dr. Herbert Abelson, Chairman of the 
Board of Response Analysis Corporation. 

League set up meetings with the candldatl - 
representatives to reach agreement on the 
details of the first Debate, scheduled for 
September 21. All aspects of this flrst De&-:< 
in Baltimore were agreed upon by Reagan I-._ 
Anderson representatives. Carter had stfll --c - 
agreed to debate. 

The Invitation to debate remained open 
J h m y  Cartet and the League indicated th;- 
third podium would be held In readiness fi - 
him at  the Baltfmore Debate in the hope tt 3-  

he would be present. For several days the 
possibility of a third podium or 'empty chz - - 
was the source ofconsiderable speculatior- :mu 
the press and a favorite topk for political 
cartoonists. Howevet when It becameapp r 
ent that Jimmy Carter would not change hi - 
mlnd about partkipating in a three-way De 
bate the League announced that there wo - - 
be no -empty chair in Baltimore. The first 
I980 League-sponsored Debate took place 
September 21 scheduled, but only Reag .- - 
and Anderson todX part. (See Appendix B f - 
details on 1980 Debates.) 

In sponsoring the Baltimore Debate the 
League had held firm to its plan to invite air 
significant candidates to debate and had not 
agreed to Cartefs condition that he would 
appear in a three-way Debate only after 
debati ng Ronald Fkaganone-on-one. How- 
eve& the League also recognized that the 
Baltimore Debate had failed to meet 'its goal 
of giving voters an opportunity to see and 
hear all of the significant presidential candi- 
dates at the Same time in the same place .- 
under the same conditions. Unfortunately -- 
prospects for a three-way Debate did not 
improve after September 21. With Cartefs 
terms unchanged and with Anderson still 
showing enough support in the polls to r n c  . 
the League's criteria for participation, it a p  
peared there might be no further debates. 

Yet it was becoming increasingly clear th 
the public wanted more debates. The Leag -e  

- 



u v v e p l o m  brief theJauntallsts who 
fonned the panel ofquestbners for the 
debate in Balttmore between Ronald Reagan 
and John Anderson 

was caught between the 'hesbtibk force' of 
voter demand and the 'immovable o b J H  of 
Carter's demand. In an  effort to break the 
stalemate the League called all three candi- 
dates' representatives shortly after the Balti- 
more Debate and put forward a new package. 
The league now offered a two-way Debate 
between Carter and Reagan tied to a three- 
way Debate among Cartet Reagan and Ander- 
son. This t h e  Carter and Anderson accepted, 
but Reagan rejected the plan. 

At the Same time the League made this 
offez it also Invited all three vice-presidential 
candidates to participate in a Debate in Loub 
vilk KentucQ. Democrat Walter MonUaIe said 
yes, Independent htrick Lucey said yes, but 
Republican George Bush said no. When Bush 
said no, Mondale then declined the League 
invitation, and the vice-presidential debate 
was cancelled. 
The presidential series also appeared 

doomed. The League withdrew its proposal 
when no agreement could be reached, and . there seemed very little hope of working out 
any future agreement. In the next few weeks 
howevez several deveioprnents helped to 
break the stalemate. Voter interest in a debate 
betweem the major-party candidates continued 
to build, as evldenced by major national 
public opinion polls released during that 
period. Editortals and columns appeared in 
some of the nation's leading newspapers and 
magazines calling on Jimmy Carter and 
Ronald Reagan to debate one-on-one. 

During this same period, the polls also , 

showed that John Anderson's support was 
eroding. In mid-Octobet in keeping with the 
policy established when the criteria were an- 
nounced, the League's board reviewed hls 
eligibility for participation. The board exam- 
ined the results of five national polls taken 
between September 27 and October 16, con- 
ducted by the same polling organizations 
whose results the League had examined in 

I 

making its early September declsbn. Four of 
these five polls showed John Anderson's level 
of support below 15 percent clearly below the 
levels of support he received In those same 
polls In early September. In consultation with 
the same three polling experts with whom it 
had conferred earliet the League's board 
determined that John Anderson no longer 
met the League's critkdi. The kague  then - 
on October 17 - invited Jimmy Carter and 
Ronald Reagan to debate in Cleveland Ohfo 
on October 28. Both candidates accepted the 
invitatron. 
The scenario was very different from that 

first envkioned by the League. As originally 
planned, a debate so late in the campaign 
would have been the last in a series of three, a 
series that would have offered the possfbiIity 
of varying the subject matter and format. Now, 
the two main contenders would have only one 
chance to face one another. October 28 had 
become transformed from one in a series of 
opportunities for candidates and voters to 
deal thoughthrlly with the '&sues into a 
winner-take-all event. 

With such high stakes, planning for the 
actual Debate was a delicate process. Candi- 
dates' representatives were concerned about 
audience size, color of backdrop, the place- 
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ment of still photographs In the half, etc. 8ut 
the format was of greatat  concern. 

For the very reaSOn that the Cleveland 
Debate would now be the only one between 
the two rnajor-party candidates, the League 
urged a format that would produce the freest 
possible exchange on the broadest possible 
range of campaign lssues - namely using 
oniy a moderator to direct the flow of ex- 
change between the two candidates. It was a 
format that had worked exceptSonally well In 
the second of the 1980 League-sponsored 
Forums in Chicago. 

be the only Debate between Carter and 
Reagan - this format was not acceptable to 
elther candidate. With the stakes so high 
neither was willing to take his chances on 
such a free-flowing format 60th insisted on a 
more predictable exchange using a mod- 
erator and panelists as in the '1960 and 1976 
debates. 

The League, like many vfewers and press 
critics, was far from satfsfied with either this 
format or that of the September Debate. The 
fact was, bowevec that the candidates' repre. 
sentatives insisted on the 'modified press 
conference' format of both Debates, 
negotiated to the mlnutest detail. It was that 
or nothing. 

panel selection. The League had developed a 
roster of LOO journalists from which the 
moderators and panelists for both Debates 
were R ~ l l y  drawn. League staff conducted an 
exhaustive search through consultation with 
professional media associations, producers of 
major news analysis shows and editors and 
news directors representing minority media. 
Particular attention was given to the jour- 
nalists' areas of expertise and their reputation 
for fair and objective reporting of the issues. 
The flnal selections were made by the 

League in consultation with the co-chairs of 

for exactly the same reason- that it was to 

Closely allied to the format 'Issue was that of 

The Lei 
When the League announced In HO 073 
1979 fts intention to sponsor a serf( z .- 
R-estdential Forums and Debates, it a 7 -  

the mtdst of a prolonged struggle o t - . 
lng sources and the structure of fed .-7 

candidate debates wfth the Federal 1 L-- I 

Commission (FECI, the agency set L; :c' 
regulate federal elections under the ; 3: 
Federal Election Campaign Act (FECA 2 r  
the provisions of that act made it un EW; 
any corporation or union 'to make a c 3 r  :- 
don or expenditure In connection wi Y ar  
election to any polltical office.. . .m It :- 
whk the LWVEP was planning the E - 
Presidential Forums, the FEC i.nform . - 
vised the League that corporate and . - f -  

funds to finance the Forums would I: :: 
prohib~tedas long ag such contribud 5-5;  - 
not have tiik %effect of supporting or 3: c - I 
particular parties or candidates.' gut 7 2. 
after the LWVEP had already conductc 7 - a  

forums serfes partly financed by corporate 
and unbn contributions, the FEC issued a 
pollcy statement barring Wl(c)(3) organi- 
zations such as the LWVEP fkom accepting 
corporate or unlondonations to d e h y  the 
costs of such events as debates. The FEC 
admitted that corporate and union donatior 
to the LWVEF were not political contribution: 
or expenditures under FECA3 def in i th  nc ' 

those terns, but the agency said tha ---. 
LWVEFs expenses were nevertheless - 
bursements 'in connection with" an -. - - 
and therefore could not come fiom c --• 1 

or union sources. 

advance of the League-sponsored FOI - -. 7 

Debates, had a devastating effect on 1 *:'; A 

The I976 decision, which was mad - 



these Residential Debates. 
solely on contrfbutions from 
d unincorporated organizaths, 

unable to rake enough 
cover the full cost of the 1976 

rdmry 11,1977, convinced that Presl- 
were an important edu- 

&e to the public and f'ng the 
would have an impact on state 

candfdate events, 

voters Educa- 

gue did not believe that any 
tiom in this area were necessary but 

=,m them as a way to remove the chilling 
@'' of the PEC's prior action on potential 
'Corporate donors. 
f -  The process of setting those reguhtfons 

mpartfsanship, the FEC formulated regu- 
b n s  limiting sponsors of debates to those 
Wm might reasonably be expected to act in a 
nonpartisan manner and by establishing strIct 
rules as to who might be invited to participate 
in the debate. 

agenws f i t  attempt a t  regulation was 
by the Senate in September 1979. 

almost three years. In order to guarantee 

As soon as the new regulation went into 
effect the League began k t  rake-money fkom 
corporations for the 1980 Residential De- 
bates. A breakthrough in securtng the neces- 
sary amount of funding came when six major 
corporations each conbibuted $sO,OOO. (See 
Inside front a v e r  for llst of corporate contrf- 
butors.) (7%e Iargest single contribution in the 
history of the LWVEFs Debates project was a 
gift of $250,000 from the Charles Benton 
Foundation in 1976, made before the 1976 

In all, the League raised and spent nearly 
$700,000 for the 1980 Presidential F'ontms 
and Debates, whkh couid not have taken 
place without the generous contributions of 
the corporations and Individuals involved. 
This $700,000 was greatly augmented by the 
value of volunteer hours - particularly those 
of League members in Baltimore tOui~~Ule, 
Portland and Cleveland - making the Debates 
far  more than a million dollar effort. 

FEC ruling.) 
' 

Thus the PEC began the rulemaking process 
again and developed a regulation that took 
effect on April t 1980, barely in t h e  for the - 
League to undertake the massive fundralsing 
necessary to sponsor the 1980 Residential 
Debates. Thls regulation broadened sponsor- 
ship of debates to SO1 (c)(3) and 501 (c)(4) - I 

organhadons that did not endorse, support or- 
oppose polltical candidates or parties. It also . a 

allowed bona fide broadcasters and the print,& 1,; , 
media to spend corporate money to stage : 
debates. I t  left to the discretion of the sponsor ; 
the method by which candidates were chosen . 
to partfcfpate. The FEC stated that debates a&'-' 
requfred to be nonpartisan and left It up to the ': . 
sponsor as to how that was to be achieved. ;I 

- 
' 

: 
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the Advlsory Cornmlttee Carla Hills and 
rlewton Mlnow, after they discussed the pool 
ofjournalists with the candidates' 
representatives. 

The League preferred to keep the candl- 
dates' representatives entirely out of the panel 
selection process. Howevet because of the 
tremendous significance of the Cleveland De- 
bate, the candidates' representatives insisted 
on being fnvolved in almost every decision - 
large and small. 

A Look Back.. . and a 
Look Ahead 
stholars Steven Chaffee and Jack Dennis Write 
that while many questions about debates 
need' more study and research, one conciu- 
s h  drawn from studies of the 1960 and 1976 
presHentlal debates Is that 'the debates make 
substantld contributions to the process of 
democracy and perhaps even to the longer- 
term viability of the system. The research 
offers a great deal of support for the proposi- 
tion that the debates serve important informa- 
tional functions for voters.'1 They enable the 
voter to weigh the alternatives being proposed 
by each candfdate, and 'as an infortqation- 
gathering device they have the unique virtue 
of allowing a simultaneous consideration of 
the alternatives,* without which the voter is 
forced to gather Information from 'a large 
series of such discontinuous, one-sided pres- 
entations as advertisements, news reports of 
speeches, and party conventions." 

When scholars, historians and political ob- 

'The Past and Future of Residential Debates, 
Austin Ranney, Ed. 'Presidential Debates: An 
Empirical Assessment- by Steven H. Chaffee and 
Jack Dennis, 1979, American enterprfse Institute, 
p. 96. 

'Ibid., p. 99. 
']bid., p. 99. 

servers write the definitive hbtory of the - 
Presidential Debates, how will they be vit + -  

What contributions did they make towarc I -  

democratic system of government? HOW 1: - 
the league's experience as sponsor - bc - - 
successes and Its failures - serve to imp - 
the quality of debates in the future? 

hisbrlcai per~pe~t fve  It & possible to ma - r  

some telllng obsematlons about the sm. -- 
cance of the 1980 Pksldential Debates arc 
the lessons to be learned. The nature anc --. 
quallty of the 1984 presidential cam- - 
fast-approaching event - will be affkcted I -  m. 

how constructively we use the Intenrening 
time to evaluate the I980 Presidential Det i =  
experience In order to build a better one ir 
1984. 

tfal Debates every four years are now beco - 
Ing the norm: never befbre have we had 
debates in consecutive presidential e!- 
This nascent tradition, together with veta 
heightened sense of entftlement - a right to 
see and hear presidential candidates debate 
the issues at the same time, in the same place 
and under the same conditions - will weigh 
heavily against the reluctance of future candi- 
dates to participate. 

But even if the weight of voter expectation 
overrides the reslsbnce of major-party candi- 
dates, the complex problems surrounding the 
participation of minor-party and Independ4 - 
candidates remain. In a 1979 report the 2 - 
Century Fund W k  Force on lklevised Res 
dential Debates called this 'the single mos 
difficult issue confrontfng Residenthi De- 
bates.' (?he 20th Century Fund is an inde- 
pendent research foundation that studles 
economic political and social Institutions a 
issues.) In 1980, the League tackled the issr - 
with i t s  eligibillty criteria. That approach will 
be a starting point for all future efforts to sei 
rules for debate partldpatfon. 

Although it is too early to achieve an 

Restdential Debates In l984? Yes. Resk -.- 
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Backstage at the Debates . - -  
a:: '. .. 
i 
- 1  - 

In 1975, the Pecferal Communications Commission ruled that debates could be exempt &om' 
the 'equal time' restridons of Section 315 of the Communkabns Act of 1934 U sponsorship ! 
was Independent of both broadcasters and candtdates and the debates could be chss&das 
bona ftde news events. Thus, in 1976 and 1980, the League served as the (ndependent ,. -.' - 
sponsor of the Debates, whkh were covlered by the broadcast media as news events. :.-a.. cF2yf't*! - - ., 39: - . .  I *  In 1980. r +. ._. - 

45.8 million households, approdmaky l20 millon Vtewers, In the Unlted States watthe;i': 

t204 members of the medh were present in Baltimore to COIEW theAnderson-Kea&- 'I ' 
Debak L632 media representativeswere in Cleveland to a v e r  the Carter-Reagan DebaL , 

4 .. . 
The Voke of America broadcast the Debates ISve or tapedelayed h Englsh to a wo&dcle i 
listening audience. VoIIls 39 language'servkes used excerpts of the Debates in trandaUon , 

b r  newscasts. The Debateswere broadcast lk tn Spanfshto all of Latin America. ! 

the Carter-Reagan Debak. " n, - - +::f ; 

This included still photographersand prlnt W, radio and foreignJoumalists. 
. L  

, I  

1 

:+- -..- . 1.  ,-:cw r 

The League itself gives the 1980 Residen- 
Debates experience mixed reviews. It takes 

pride in the history-mahfng nature of i t s  
~ efforts. And it takes pride in adhering to its 

main goal. The League's persistence did 
enable American voters, In record-breaklng 
numbers, to hear significant presidential can- 
didates debating the Issues. it met an unques- 
tionable 'consumer demand': an October 
1980 national publk opinion poll found that 
73 percent of the people surveyed wanted 
such debates. Voters had two opportunities to 
make side-by-side comparisons of candldates 
and their positions on the Issues. In an 
election characterized by slick candidate 
packages - 30- and 60-second radio and 
television advertisements and canned 
speeches - the League Debates gave the 
toten the solid information they needed to 
help them cast an informed vote. 

Yet despite the clear demand from voters 
for this service, the 1980 Residential Debates 
bere in constantjeopardy League plans for a 
comprehensive series of four Debates - three 
among presidential candidates and one 

' 

among their running mates - had to be 
abandoned; a three-way Debate never took 
place; and because the maJor-party candidate - 
met only once, that-Debate took on all the 
burdens of a 'winner-take-all' event. Issues 
concerning structure and format were 
negotiated to the mlnutest detail. Candldates 
were unwilling to try new formats, and they 
threatened to walk away fkom debating at  
many turns if they did not get what they 
wanted. 
These difficulties faced by the League in 1980 
will be facing the League or any other debates 
sponsor in the future. Whenever a major 
candidate sees disadvantages in sharing a 
platform with an opponent a debate may not 
take place. And whenever the smailest featu 
of the plan Seems disadvantageous, the thn - -  
to walk away can hold the effol2 hostage. 
ensure that improved debates become a 
regular part of every presidential election, at 
to exarnlne and improve the political 
comrnunicatlons process (how candidates 
communicate to voters their stands on issue - 
the L W F  has embarked on a three-year 



n AbocEe, LWWF Chair Ruth J nineveld brfefs 
the press the day before the Clelieland debate 
between Jimmy Carter and Ronald Reagan 

project leading up to the 1984 presidentfa1 
election. The League will reach out to the 73 
pexrent of Americans who have said they are 
in favor of debates through their various 
organtzations, institutions and as individuals. 

The purpose of this effort is to raise issues 
about the ways in w h k h  candldates 
communicate with the ekctorate and to 
educate the public about debates and the 
whole polltical communication process. Tk - 
events will include town meetings, opinion 
leader gatherings and hearings among 
others. Above all this project will identi@ t - 
mobilize the debates constituency so that I - 
constituency can demand of future candid; - -  
that they face each other and the public in e 

open exchange of ideas. 
The League's pdtnary goal Is to see that 
presidential debates occur In 1984 and in t -- 
future, and that the debates process contir ,e.~ 
to be improved. The League's experience i s 
sponsor of Presidential Debates h 1976 ar - 
1980, combined with the long tradition of 
state and local League-sponsored candida! 
events, places the organization in ar~  ideal 
position to ensure that this happens. 

.. . 
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Appendix A 
1980 Presidential Forums* 

First Residential Forum 

Wednesday, February 20, 1980 
8 X - l O : O O  p.m. EST 
Manchestet NW Hampshire 
Moderator. 

PaneUsts: 

I 

Candidates: 

Format: 

Howard K Smfth, broadcast 
journalist 
Joseph Kraft syndicated 
columnist 
Eileen Sbanahan, managing 
editoc Washington Star 
Representative John Anderson 
Senator Howard Baker 
Ambassador Oeorge Bush 
Qovernor John Connally 
Representative Philip Crane 
Senator Robert Dole 
Governor Ronald Reagan 
Part 1. Seven questions were 
posed. The candidate to 
whom a questlon was first 
addressed had two mInutes to 
respond: the other six CandI- 
dates each had one minute to 
respond. Total: 1 hour. 
Part 11. Individuals from the 
audience directed their ques- 
tions to a speclRc candidate 
who was given one and one= 
half minutes to respond. 'Ibtal: 
23 minutes. 
Part 111. Each candidate was 
given one minute to make a 
closing statement. Total: 7 
minutes. 

'Questions for each forum could cover any 
subject. 

Second Presidenthl Forum 

Thursday, March l3,'1980 
8:00-930 p.m. CST 
Chicago, Illinois 
M o d e r a t o r r  Howard K. Smith 

CandMates. Representative John Andersoi 
Ambassador Oeorge Bush 
Representatbe Philip Crane 
Governor kMld Reagan 

F'ormatr Part 1. The moderator dl- 
rected questions to specific 
candidates; after the lnitial r e  
sponse all the candidates 
were fiee to partfdpate In a 
d k u s s b n  of the hue. %tal: 
90 minutes. 
Part 11. Individuals fiom the 
audience asw questlons; t h c  
formizit for response was the 
same as in Part I. 'RW: 26 
minutes. 
Part 111. Each cand€date was 
allotted one minute for a clos- 
ing statement. Total: 4 rnfn- 
Utes. 

Third Presidential Forum I 

Wednesday, April 23, I980 
8:00-900 p.m. CST 
Houston, Rxas 
M o d e r a t o r t  Howard K. Smith 
Candidates: Ambassador George Bush 

Format: 
Governor Ronald Reagan 
Same as in Second Fresiden- 
tial Forum. Part I: 45 minutes. 
Part 11: 13 minutes. Part 111: 2 
minutes. 

e 

. .  
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Appendix B 
I980 Presidential Debates' 

Mrst Residential Debate 
Sunday, September 2Ll980 
1O:Oo-lMX) p.m. EST 
Baltimore, Maryland 
M o d e r a t o r r  Bill MoyeIs public teledsion 

Panelists: Charles Corddry reportet 
commentator/producer 

BalttmoreSWt I 

Soma Golden, editoriai writet 
new York mes 
Daniel Cneenberg, syndicated 
columnlst 
Carol Loomis board of 
editors, Fortune magazine 
Lee May, reportet Lashgefes 
7 h e s  
Jane Bryant Quinn, columnist 
NetusLveek magazine 

Candidafest Representative John Anderson 
Governor Ronald Reagan 

Format= Each panelist asked one 
question. Each candidate was 
given two and one-half 
minutes to respond; then each 
had an additional one minute 
15 seconds to challenge the 
other's response. Each 
candidate was allotted three 
minutes for a closing 
statement. Total: one hour. 

4 

i 

.Questions for each debate could cover any 
subject. 

Second Presidenu Debate 
'Ihesdas October 28,l980 
9X-lL:OO p.m. EST 
Cleveland Ohio 
Modesaton Howard K Smith 
Panellstst Hany Ellis, Washington staff 

correspondent Christian 
Science Monitor 
Wlll'lam Hlllhrd assistant I 

managlng editoc f0-d 
Oregonian 
Marvin Stone editoc US. 
news and world Report 
Barbara Walters, 
correspondent ABC News 

Qovemot Ronald Reagan 
Part 1. Each panelist directe 
one question to a candidate 
who was given two minutes 

- rmpond. The panelist then 
asked a follow-up question, 
and the candidate had one 
minute to respond. The san - 
questlon was directed to the 
other candidate. who had the 
same opportunity to respond 
to that question and a follow- 
up question. Each candidate 
was then given one minute to 
challenge the other's re- 
sponse. Total: 40 minutes. 
Part 11. Each panelist aske * 

one question to which eac - 
candidate had two minute 
respond. Each candidate v - - 
then given one and one-hi 
minutes for a rebuttal. Ea< 
had one minute for a SUR? 
buttal. Total: 40 minutes. 
Part 111. Each candidate hi 
three minutes for a closins 
statement. Total: 6 minute- 

Candidatest Resident J h r n y  Carter 

Formatt 



Appendix C 

Carla Hills, Co-Chair 

Jerry Apodaca 
James Davfd Barber 

* Charles Benton 
Shirley 'kmple Black 
Douglas Cater 
Sol Chaikin 
Archbald Cox 
Leefianna 
Dorothy Hefght 
Harriet Hentges 
Ruth 3. Hinerfeld 

Robert Anderson 

public Advisory Committee* 
Newton Minow, Co-Chair 
Berljamin H o o k s  
Pat Hutar 
Jim Karayn 
Jewel Lafontant 
Lee Mitchell 
Austin Ranney 
Sharon Percy Rockefeller 
Carmen Delgado Votaw 
Paul Wagner 
Charls Walker 
Caspar Wehberger 

Bill Brock, Chairman 
Republican National Committee 

4 
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EX-OfflCiO 
John White C h a m  

Dernocratk National Cornmtttee 

'men the Advisory Committee was formed, Anne Annstrong served as one of the co-chair: 
she resigned on July 2, 1980 to play a major role in the Republlcan presidential campaign. - r -  

W a s  succeeded as co-chair by Carla Hills. 
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COMMISSION ON 8 
Embargoed for release until 
1O:OO a.m. EST, 
Thursday, January 6,2000 

Contact: John Scardino (202) 737 7733 
Media Director, or 
Janet Brown (202) 872 1020 
Executive Director 

COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION 
CRITERIA, SITES AND DATES FOR 2000 DEBATES 

(Washington, D.C.,. . .) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000 
general election debates as well as the dates and sites for the debates. 

Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had 
undertaken a thorough review of the candidate selection criteria used in that year’s debates. After 
extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the 
attached document. “The approach we announce today is both clear and predictable,” Kirk and 
Fahrenkop f said. 

- - -  - 

The CPD co-chairmen also announced four dates and sites for the 2000 debates: 
First presidential debate: Tuesday, October 3, John F. Kennedy Library and 
the University of Massachusetts, Boston, MA 
Vice presidential debate: Thursday, October 5 ,  Centre College, Danville, KY 
Second presidential debate: Wednesday, October 1 1, Wake Forest University, 
Winston-Salem, NC 
Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO 
Madison, WI and St. Petersburg, FL have been selected as alternate sites. 

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988,1992, and 
1996 general election debates. The CPD also undertakes research and partners with educational and 
public service organizations to promote citizen participation in the electoral process. In 2000, the 
CPD, with McNeiVLehrer Productions, will produce “Debating our Destiny,” a two-hour PBS 
special featuring interviews with participants in presidential debates since 1976. 

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on 
its 1996 voter outreach program, Debatewatch ’96. Details of the CPD’s Internet activities, which 
will be supported by corporate and nonprofit entities specializing in interactive application of the 
Internet, will be announced in the next several weeks. Background information on the CPD’s 
mission, history and educational projects is available on its website: www.debates.org. The CPD 
will collaborate with the Freedom Channel in its work. 

(more) 
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COMMISSION ON PRESIDENTIAL 
DEBATES’ NONPARTISAN CANDIDATE SELECTION CRITERIA 
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION 

A. INTRODUCTION 

The mission of the nonpartisan Commission on Presidential Debates (the “CPD”) is to 
ensure, for the benefit of the American electorate, that general election debates are held every 
four years between the leading candidates for the offices of President and Vice President of the 
United States. The CPD sponsored a series of such debates in each of the past three general 
elections, and has begun the planning, preparation, and organization of a series of nonpartisan 
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general 
election. As in prior years, the CPD’s voter educational activities will be conducted in 
accordance with all applicable legal requirements, including regulations of the Federal Election 
Commission that require that debate sponsors extend invitations to debate based on the 
application of “pre-established, objective” criteria. 

The goal of the CPD’s debates is to afford the members of the public an opportunity to 
sharpen their views, in a focused debate format, of those candidates from among whom the next 
President and Vice President will be selected. In the last two elections, thek were over one 
hundred declared candidates for the Presidency, excluding those seeking the nomination of one 
of the major parties. During the course of the campaign, the candidates are afforded many 
opportunities in a great variety of forums to advance their candidacies. In order most hlly and 
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan, 
objective criteria upon which it will base its decisions regarding selection of the candidates to 
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who 
have achieved a level of electoral support such that they realistically are considered to be among 
the principal rivals for the Presidency. 

In connection with the 2000 general election, the CPD will apply three criteria to each 
declared candidate to detennine whether that candidate qualifies for inclusion in one or more of 
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral 
support. All three criteria must be satisfied before a candidate will be invited to debate. 

B. 2000 NONPARTISAN SELECTION CRITERIA 1 

The CPD’s nonpartisan criteria for selecting candidates to participate in its 2000 general 
election presidential debates are: 

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY 

The CPD’s first criterion requires satisfaction of the eligibility requirements of 
Article 11, Section 1 of the Constitution. The requirements are satisfied if the candidate: 

(more) 

-2- 



a. is at least 35 years of age; 

I 

b. is a Natural Born Citizen of the United States and a resident of the 
United States for fourteen years; and 

C. is otherwise eligible under the Constitution. 

2. EVIDENCE OF BALLOT ACCESS 

The CPD’s second criterion requires that the candidate qualify to have hisher 
name appear on enough state ballots to have at least a mathematical chance of securing an 
Electoral College majority in the 2000 general election. Under the Constitution, the candidate 
who receives a majority of votes in the Electma1 College (at least 270 votes), regardless of the 
popular vote, is elected President. 

3. INDICATORS OF ELECTORAL SUPPORT 

The CPD’s third criterion requires that the candidate have a level of support of at 
least 15% (fifteen percent) of the national electorate as determined by five selected national 
public opinion polling organizations, using the average of those organizations’ most recent 
publicly-reported results at the time of the determination. - - -  - -  

C. APPLICATION OF CRITERIA 

The CPD’s determination with respect to participation in the CPD’s fist-scheduled 
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled 
debate to allow for orderly planning. Invitations to participate in.the vice-presidential debate will 
be extended to the running mates of each of the presidential candidates qualifying for 
participation in the CPD’s first presidential debate. Invitations to participate in the second and 
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same 
multiple criteria prior to each debate. 

Adopted: January 5,2000 

-3 - 
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I MUR 4987 
Date Complaint Filed: March 2 1,2000 
Date of Notification: March 28,2000 
Date Activated: June 6,2000 

StaffMember: Delbert K. Rigsby 
Statute of Limitations: January 6,2005 

The Reform Party of the United States of America 
Patrick J. Buchanan . . 
Pat Choate 
Buchanan Refom Committee 
Angela M. Buchanan 

COMPLAINANTS: ,: 
J 

\ 

- .  .. . c: 

RESPONDENTS: Commission on Presidential Debates 
Paul G. Kirk, Jr., Co-Chairman of the Commission on 

Frank J. Fahrenkopf. Jr., Co-Chainnan of the Comniission 

Democratic National Committee and Andrew Tobias, as 

Republican National Committee and Alex Poitevint, as 

Presidential Debates 

on Presidential Debates 

treasurer 

treasurer 

_ -  - -  

A 
RELEVANT STATUTES 
AND REGULATIONS: 

2 U.S.C. 5 431(4) 
2 U.S.C. 5 431(8)(A)(i) 
2 U.S.C. 5 43 1(9)(A)(i) 
2 U.S.C. 5 433 
2 U.S.C. 5 434 
2 U.S.C. 5 441a(f) 
2 U.S.C. 5 441b(a) 
2 U.S.C. 5 441b(b)(2) 
11 C.F.R. 5 100.7@)(21) 
11 C.F.R 5 102.l(d) 
11 C.F.R. 5 104.l(a) 
11 C.F.R. 5 110.13 
11 C.F.R. 0 114.l(a)(2)(x) 
11 C.F.R. 5 114.2(b) 
1 1 C.F.R. 5 1 14.4(f) 

A 

A 

1 

4 -  
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A 
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INTERNAL REPORTS CHECKED: None 

FEDERAL AGENCIES CHECKED: None 

MUR 5004 
Date Complaint Filed: April 24,2000 
Date of Notification: April 28,2000 
Date Activated: June 6,2000 

Staff Member: Delbert K. Rigsby 
Statute of Limitations: January 6,2005 

COMPLAINANTS: Natural Law, Party .-. 
John Hagelin 
John Moore 

RESPONDENTS: Commission on Presidential Debates 
Paul G. Kirk, Jr., Co-Chairman of the Commission on 

Frank J. Fahrenkopf, Jr., Co-Chairman of the Commission 

Democratic National Committee and Andrew Tobias, as 

Republican National Committee and Alex Poitevint, as 

Presidential Debates 

on Presidential Debates 

treasurer 

treasurer 

RELEVANT STATUTES 
AND REGULATIONS: 

2 U.S.C. 5 43 l(4) 
2 U.S.C. 0 431(8)(A)(i) 
2 U.S.C. 0 431(9)(A)(i) 
2 U.S.C. 5 433 
2 U.S.C. 0 434 
2 U.S.C. 5 441a(f) 
2 U.S.C. 0 441b(a) 
2 U.S.C. 5 441b(b)(2) 
11 C.F.R. 8 100.7@)(21) 
11 C.F.R. 0 102.l(d) 
11 C.F.R. 5 104.l(a) 
11 C.F.R. 5 110.13 
11 C.F.R. 5 114.l(a)(2)(x) 
1 1 C.F.R. 5 114.2(b) 
11 C.F.R. 6 114.4(f) 

&- 

A 
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INTERNAL REPORTS CHECKED: None 

FEDERAL AGENCIES CHECKED: None 
I 

MUR 5021 
Date Complaint Filed: May 30,2000 
Date of Notification: June 2,2000 
Date Activated: June 21.2000 

COMPLAINANTS: 

3 

RESPONDENTS: 

A 

1 
, 

1 

RELEVANT STATUTES 
AND REGULATIONS: 

SWMember: Delbert K. Rigsby 
Statute of Limitations: January 6,2005 

Mary Woeford 
Bill Wolhford 

Commission on Presidential Debates 
Paul G. Kirk, Jr., Co-Chairman of the Commission on 

Frank J. Fahrenkopf, Jr., Co-Chainnan of the Commission 
Presidential Debates 

on Presidential Debates 

2 U.S.C. 5 431(4) 
2 U.S.C. 5 431(8)(A)(i) 
2 U.S.C. 5 43 1 (9)(A)(i) 
2 U.S.C. 6 433 
2 U.S.C. 5 434 
2 U.S.C. 5 441b(a) 
2 U.S.C. 5 4 4 1  b(b)(2) 
1 1  C.F.R. 5 100.7@)(21) 
1 1 C.F.R. 5 102.l(d) 
1 1  C.F.R. 5 104.l(a) 
1 1  C.F.R. 5 110.13 
1 1 C.F.R 5 1 14.1 (a)(2)(x) 
1 I C.F.R. 5 114.2(b) 
1 1  C.F.R. 5 114.4(f) 

INTERNAL REPORTS CHECKED: None 

FEDERAL AGENCIES CHECKED: None 

A 

1 
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I 

A 

I. GENERATION OF MATTERS - 

These matters arose from three complaints filed with the Federal Election Commission 

(the “Commission”). The first complaint, MUR 4987, was submitted by the Reform Party of the 

United States of America; Patrick J. Buchanan, a candidate for the Reform Party nomination for 

President of the United States; Pat Choate, Chairman of the Reform Party; Buchanan Refonn 

Committee, the principal campaign committee of Mr. Buchanan; and Angela M. Buchanan 

(collectively, the “Reform Party”). The second complaint, MUR 5004, was submitted by the 

Natural Law Party; John Hagelin, a candidate for the Natural Law Party nomination in 2000; and 

John Moore, a member of the Natural Law Party’s Executive Committee (collectively, the 

“Natural Law Party”). The third complaint, MUR 5021, was submitted by Mary Wohlford and 

Bill Wohlford (collectively, “Wohlford”). 

The three complaints allege that the criteria the Commission on Presidential Debates (the 

“CPD”) adopted for selecting candidates to be invited to participate in debates are subjective and 

thus, violate 11 C.F.R. 4 110.13(c). Furthermore, the Reform Party and Natural Law Party 

complaints allege that as a result of the subjective criteria, the CPD has violated 2 U.S.C. 

0 441b(a) by making expenditures in connection with a federal election, 2 U.S.C. 6 433 by failing 

to register the CPD as a political committee with the Commission, 2 U.S.C. 6 441a(f) by 

accepting prohibited contributions as a political committee, and 2 U.S.C. 5 434 by failing to file 

. -  - - -  

reports of receipts and disbursements with the Commission. 
I 

Additionally, the Reform Party and Natural Law Party complaints allege that the 

Democratic National Committee (the “DNC” ) and Andrew Tobias, as treasurer, and the 

Republican National Committee (the “RNC” ) and Alex Poitevint, as treasurer, have violated 
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2 U.S.C. 5 441b(a) by accepting prohibited contributions fiom the CPD and 2 U.S.C. 5 434 by 

failing to report contributions received from the CPD. The Wohlford complaint made no 
- 

allegations against the DNC and the RNC. 

All of the respondents in MURs 4987,5004 and 5021 have responded to the complaints.’ 

See Attachments 1 through 5 .  

11. FACTUAL AND LEGAL BACKGROUND 
I 

A. Law 

The Federal Election Campaign Act of 1971, as amended, (the “Act”) prohibits 

corporations b m  making contributions or expenditures in connection with federal elections. 

2 U.S.C. 5 441b(a); see also 11 C.F.R. $ 114.2(b). The Act defines a contribution to include 

“any gifi, subscription, loan, advance, or deposit of money or anythmg of value made by any 

person for the purpose of influencing any election for Federal office.” 2 U.S.C. 43 1 (8)(A)(i); 

see also 2 U.S.C. 5 441 b(b)(2). A contribution is also defined in the Commission’s regulations 

at 1 1 C.F.R. § 100.7(a)( 1). ‘‘Anythmg of value” is defined to include all in-kind contributions. 

1 1 C.F.R. 6 100.7(a)(l)(iii)(A). The Act defines an expenditure to include “any purchase, 

- -  - - -  

payment, distribution, loan, advance, deposit, or gift of money or anythmg of value, made by any 

person for the purpose of influencing any election for Federal office.” 2 U.S.C. 5 43 1(9)(A)(i); 

see also 2 U.S.C. 9 441b(b)(2). 

The Commission’s regulations at 11 C.F.R. 100.7(b)(21) specifically exempt 
A 

expenditures made for the purpose of staging candidate debates from the definition of 

c 

1 

A- 

contnbution provided that the debates meet the requirements of 1 1 C.F.R. §§ 1 10.13 and 

In respondmg to MURs 5004 and 502 1 ,  the CPD subrmtted cover letters respondmg to the allegatlons and I 

attached copies of the response that it submtted to MUR 4987. 
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1 

A 

- _  

A 

A 

114.4(f). Non-profit organizations described in 26 U.S.C. $5 501(c)(3) or 501(c)(4) that do not 

endorse, support, or oppose political candidates or political parties may stage candidate debates. 

1 1 C.F.R. tj 110.13(a)( 1). The debates must include at least two candidates, and not be structured 

to promote or advance one candidate over another. 11 C.F.R. 65 110.13@)( 1) and (2). 

Organizations that stage presidential debates must use pre-established objective criteria to 

determine which candidates may participate in the debate. 1 1 C.F.R. 6 1 10.13(c). With respect 

to general election debates, staging organizations shall not use nomination by a particular 

political party as the sole objective criterion to determine whether to include a candidate in a 

debate. Id. 

If a corporation staged a debate in accordance with 1 1 C.F.R. 5 100.13, the expenditures 

incurred by that sponsoring corporation would be exempt from the definition of contribution. 

See 11 C.F.R. $5 100.7@)(21), 114.l(a)(2)(x) and 114.4(0(1). As long as the sponsoring. 

corporation complied with 1 1 C.F.R. 5 1 10.13, other corporations may provide funds to the 

sponsoring corporation to defiay expenses incurred in staging the debate without being in 

violation of the Act. 11 C.F.R. 6 114.4(0(3). 

- -  - -..- 

The Act defines the term “political committee” to include “any committee, club, 

association, or other group of persons which receives contributions aggregating in excess of 

$1,000 during a calendar year or which makes expenditures aggregating in excess of S 1,000 

during a calendar year.” 2 U.S.C. 4 43 l(4); see also 11 C.F.R. tj 100.5. Political committees are 

required to register with the Commission, and to report contributions received and expenditures 

made in accordance with the Act and the Commission’s regulations. See 2 U.S.C. 6 433 and 

11 C.F.R. 5 102.1(d); see also 2 U.S.C. 5 434 and 11 C.F.R. tj 104.l(a). 
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B. CPD’s Criteria for Selecting Candidates to Participate in the 2000 General 

Election Debate \ 

/ 

The CPD was incorporated in the District of Columbia on February 19, 1987, as a private, 
\ 

not- for-pro fit corporation to “organize, manage, produce, publicize and support debates for the 

candidates for President of the United States. See Attachment 1 atS. The Co-Chairmen of the 

CPD are Paul G. Kirk, Jr., and Frank J. Fahrenkopf, Jr. The CPD sponsored two presidential 

debates during the 1988 general election, three presidential debates and one vice presidential 

v 

- 
h 

debate in 1992, and two presidential debates and one vice presidential debate in 1996. Id. 

A 

I 

A 

I 

>- 

A 

The CPD plans to sponsor three presidential and one vice presidential debate during the 2000 

general election. The CPD accepts donations fiom corporations and other organizations to fund 

these debates. 

On January 6,2000, the CPD announced its candidate selection criteria for the 2000 

general election debates. Id. at 2. It stated that “the purpose of the criteria is to identify those 

candidates who have achieved a level of electoral support such that they realistically are, 
_ _  - . -.. - 

considered to be among the principal rivals for the Presidency.’’ Id. The criteria are: (1) 

evidence of the candidate’s constitutional eligibility to serve as President of the United States 

pursuant to Article II, Section 1 of the United States Constitution; (2) evidence of ballot access, 

such as the candidate appearing on a sufficient number of state ballots to have at least a 

mathematical chance of securing an Electoral College majority; and (3) indicators of electoral 

support by having a level of support of at least fifteen percent of the national electorate as 

determined by five selected national public opinion polling organizations, using the average of 

those organizations’ most recent publicly-reported results at the time of the determination of 
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A 

A 

eligibility.' Id. at 9, 10. A candidate must meet all three criteria to participate in the debate. 

The CPD also stated that it will determine participation in the first scheduled debate after Labor 

Day 2000. Id. at 75. Furthermore, the CPD will extend invitations to participate in the vice 
- 

presidential debate to the running mates of the presidential candidates qualifjmg for participation 

in the CPD's first presidential debate, and invitations to participate in the second and third 

debates will be based upon the same criteria pnor to each debate. Id. 
- 

C. Complaints 

1. Reform Party Complaint 

The Refonn Party alleges that the CPD was created to provide the Republican and 

Democratic Parties with control over the presidential and vice presidential candidate debates in 

the general election and to exclude third party candidates Erom those debates. The Reform Party 

also states that the Republican and Democratic Parties continue to control the presidential 

debates sponsored by the CPD. Thus, theReform Party argues that the CPD does not satisfy 

the requirement that staging organizations not support or oppose political parties. 11 C.F.R. 
- _  - - - -  

5 1 IO. 13(a). Furthermore, the complaint states that the CPD developed subjective criteria for 

selection of candidates to participate in the 2000 general election debate which does not satisfy 

11 C.F.R. 6 100.13(c) and thus, contributions made to the CPD and expenditures incurred by the 

CPD are prohibited contributions under 2 U.S.C. 5 441b. The Reform Party also states that the 

CPD must register as a political committee and report its receipts and expenditures. 

A 

A 

A -  

~ ~~ 

7 Those five pollmg orgamzatlons are the ABC News/ Washington Post; CBS NewdNew York Times; NBC 
Newsf Wall Street Journal; CNNIUSA TodayfGallup; and Fox NeWOpuuon Dynamrcs. The CPD has also retamed 
Frank Newport, Edtor-m-Chlef of the Gallup Poll, as a consultant M unplementmg the 2000 candidate selectlon 
cntena. Id at 9, 10. 
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Specifically, the complaint challenges the third criterion, the level of electoral support, as 

subjective because it is based on the use of polls. The Reform Party criticizes the use of polling 

because they believe that polls have significant margins of error which make it difficult to 

detennine the actual level of support. Furthermore, the Reform Party questions the CPD’s 

polling methodology to take the average of five polls which may have different sample sizes, and 

target different populations, such as eligible voters versus eligible voters most likely to vote. The 

complaint also argues that in using polls, the CPD grants complete discretion to the polling 

organizations with respect to deciding the portion of the electorate polled, the wording of the 

questions, and the names of the candidates about which the polls inquire. Additionally, the 

Refonn Party argues that the electoral support requirement of fifteen percent is three times the 

statutory requirement of five percent of the general election vote that presidential candidates of a 

political party must receive in order for the political party to receive federal fimding in the next 

general elect ion. 
- _  - - - -  

Furthermore, the complaint argues that participation in the debates provides extensive 

television exposure and media coverage, which increases the candidate’s ability to communicate 

his or her message and obtain support of the voters. The Reform Party cites the example of Ross 

Perot, a third party candidate in 1992, who had support of 7% of the electorate in the polls prior 

to the debates, but received 19% of the vote in the 1992 general election. I 

The Refom Party complaint requests that the Commission find reason to believe that the 

CPD’s current candidate selection criteria, particularly the level of electoral support in the 

national electorate criterion, violates the Act and Commission regulations because it is neither 

pre-existing nor objective, and direct the CPD to substitute the level of electoral support criterion 
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with the criterion of qualification for public funding in the general election. The complainants 

also request that the Commission find reason to believe that, as a result of the CPD’s candidate 

selection criteria, the CPD is acting as an illegal, non-reporting political committee receiving 

and making illegal corporate contributions and expenditures in violation of the Act and the 

Commission’s regulations. Finally, the cornplainants request thatthe Commission take action to 

correct and prevent continued illegal activities of the CPD. 

2. Natural Law Party Complaint 

The Natural Law Party argues that the CPD’s sponsorship of candidate debates is 

intended to promote the candidates of the Democratic and Republican parties to the exclusion of 

the candidates of other parties, and thus, the CPD’s expenditures in sponsoring the debates are 

expenditures by a corporation in connection with an election to public office in violation of 

2 U.S.C. 6 441b(a). Furthermore, the Natural Law Party complaint states that the CPD’s 

sponsorship of the debates does not satisfy the requirement of 1 1 C.F.R. 4 1 10.13(a) to be 

nonpartisan because the CPD was created by the Democratic and Republican parties and 

continues to serve their joint interest in limiting the participation of third party candidates. The 

complaint also argues that the CPD does not satisfy the requirement of 1 1 C.F.R. 5 1 10.13(c) to 

use pre-established, objective criteria because the level of electoral support criterion depends 

upon polling results that are approximations with “substantial” margins of error and are 

influenced by the design of the polling questions. The Natural Law Party alleges that CPD’s 

expenditures incurred in sponsoring the presidential debates are prohibited contributions to the 

DNC and RNC in violation of 2 U.S.C. 5 441b(a), and any corporate contributions received by 

the CPD are prohibited contributions. Additionally, the complaint alleges that the CPD is a 

- -  - -  



: ~ X S  4987,5004, a d  5021 
Frrst General Counsel's R C P ~  

11 

political committee within the meaning of 2 U.S.C. 8 43 1(4)(A), and has failed to report 

contributions as required by the Act. The Natural Law Party also argues that the DNC and the 

RNC have failed to report contributions fiom the CPD. 

The Natural Law Party complaint requests that the Commission find reason to believe 

that the CPD, DNC, and RNC have violated or are about to violate 2 U.S.C. 3 441b(a) by making 

and/or accepting prohibited contributions. The Natural Law Party also requests that the 

Commission find reason to believe that the CPD has violated or is about to violate 11 C.F.R. 

- 

I 

5 1 10.13 by staging candidate debates in a partisan manner and without pre-established, objective 

criteria. Additionally, the Natural Law Party rquests that the Commission find reason to believe 

that the CPD has violated or are about to violate 2 U.S.C. 5 433 by failing to register as a 

political committee, and the CPD, DNC, and RNC have violated or are about to violate 2 U.S.C. 

6 434 by failing to report contributions and expenditures. Finally, the Natural Law Party requests 

that the Commission enjoin the CDP's sponsorship of debates as presently proposed, require the 

CPD to register as a political committee, and require the CPD, DNC and RNC to make required 

reports. 

_ _  - -  

3. Wohlford Complaint 

The Wohlford complaint alleges that the CPD's criteria for selecting candidates to 

participate in the 2000 general election is subjective, specifically the Criterion which requires a 

candidate to demonstrate electoral-support by averaging 15% in five selected polls, because 

polling is neither fair nor objective. Furthermore, the Wohlford complaint states that instead of 

the electoral support criterion, an example of an objective criterion would be to require a 

candidate to have spent a certain monetary amount on his or her campaign by a specific time 

_. . .. 
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prior to the first debate. Finally, the complaint states that the Commission has two choices to 

remedy the alleged violations, such as excluding the CPD as a sponsoring organization if they 

maintain the criteria now published or require that the CPD eliminate polling from its criteria and 

substitute "truly objective" criteria. 

D. Responses 

1. Responses from the CPD to the Reform Party, Natural Law Party and 

Wohlford Complaints 

In response to the complaints, the CPD argues that no CPD Board member is an officer of 

either the Democratic National Committee or the Republican National Committee, and the CPD 

receives no funding from the govemment or any political party. Attachment 1 at 5.  The CPD 

also argues that any references to its founding as a bipartisan effort was an effort to ensure that it 

was not controlled by any one party, not an effort by the two major parties to control CPD's 

operations or to exclude non-major party candidates in CPD-sponsored debates. Id., footnote 6. 

In regard to its candidate selection criteria, the CPD argues that the purpose of the 
- -  - - -  

candidate selection criteria is to identi@ those candidates, regardless of party, who realistically 

are considered to be among the principal rivals for the Presidency. Attachment 1 at 2. 

Moreover, in regard to the third criterion, the CPD states that it sets forth a bright line standard 

with respect to electoral support, which is at least 15% of the national electorate as detennined by 

the average results of five selected national public opinion polling organizations at the time of 

the CPD's detennination of eligibility before each debate. Attachment 1 at 3. The CPD argues 

that in promulgating the regulation, 1 1 C.F.R. 5 1 10.13, the Commission permits the staging 

organization to determine the objective criteria. Id. 
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With respect to the issue of electoral support and polling, the CPD argues that the 

Commission has ruled in a previous matter regarding its 1996 candidate selection criteria that it 

is appropriate for the criteria to include a measure of candidate potential or electoral support and 

to use polls to measure that support. Attachment 1 at 3. Moreover, the CPD states that the five 

polling organizations that it will employ are well-known, well-regarded, and will poll frequently 

throughout the 2000 election. Id. at 16. The CPD also argues that because public opinion 

shifts, it will use the most recent poll data available before the debates. Id. In regard to any 

methodological differences among the polls, the CPD states that taking the average of five polls 

may reduce the random error that could come fkom using only one source, and averaging does 

not invalidate the results. Id. at 16. Furthermore, the CPD, citing the declaration of Dorothy 

Ridings, a CPD Board member, argues that requiring a level of electoral support of 15% of the 

national electorate is reasonable because the “fifteen percent threshold best balanced the goal of 

being sufficiently inclusive to invite those candidates considered to be among the leading 

candidates, without being so inclusive that invitations would be extended to candidates with only 

very modest levels of ~upport.”~ Id. at 14. 

- _  - - .. 

In regard to the Reform Party’s argument that a candidate’s eligibility for public fbnding 

in the general election should be used instead of electoral support of 15 % of the national 

electorate, the CPD states that it is opposed to a candidate’s eligibility for public funding as a 

criterion because it is premised on the results of the previous election and not at all on the level 

of present public interest in the candidates running for office. Attachment 1 at 3. 

3 The CPD also notes that John Anderson acheved t h ~ ~  level of electoral support pnor to the first presidennal 
debate m 1980 and was mvrted by the League of Women Voters to pmcipate m that debate. Furthermore, the CPD 
states that other presidennai canddates, such as George Wallace an 1968 and Ross Perot rn 1992, had hgh levels of 
support. Id. at 14. 
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2. Response from the DNC to Reform Party and Natural Law Party 

Complaints 

In response to the complaints, the DNC urges the Commission to dismiss the complaints 

against them and find no reason to believe that the DNC has violated the Act or Commission 

regulations. Furthermore, the DNC argues that it is independent of the CPD and that Mr. Paul 

Kirk, CPD Co-Chairman, who also served as DNC Chairman from 1985-1989, has held no office 

and played no role in the DNC since 1989. Attachment 3. The DNC also states that no DNC 

member, officer or employee sits on the Board of the CPD, and the DNC does not now play, nor 

has it ever played, any role in determining CPD’s criteria for candidate selection for the debates. 

Attachments 2 and 3. Additionally, the DNC argues that any violation by the CPD of the 

Commission’s debate regulations would not constitute an in-kind contribution to the DNC, 

which is distinct fiom a presidential candidate. Attachment 2. 

3. Response from the RNC to the Reform Party and Natural Law Party 

Cornpiaints 
- -  - -  

The RNC requests that the Commission find no reason to believe that violations of the 

Act occuned? Furthennore, the RNC states that the complaints should be dismissed against the 

RNC because the CPD is not an affiliated committee or “alter ego” of the RNC. Attachments 4 

and 5.  The RNC acknowledges that Mr. Frank Fahrenkopf, Co-Chairman of the CPD, was 

Chairman of the RNC during the founding of the CPD, but the CPD was never an official or 

4 The RNC was a respondent L I ~  MUR 4473 111 whch Perot ’96, hc .  challenged the CPD’s 1996 canddate 
selecnon cntena for pmcipanon in the debates. The RNC’s response to MUR 4473 was attached to its response to 
MUR 4987 and lncorporated by reference. 
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approved organization of the RNC. Id. FinaHy, the RNC states that no CPD Board Member is 

an officer of the RNC, and that the R-NC neither organized nor controls the CPD. Id. 

111. ANALYSIS 

Based upon the available evidence, it appears that CPD has complied with the 

requirements of section 1 10. I3 of the Commission’s regulations governing sponsorship of 

candidate debates. While the Reform Party and the Natural Law Party argue that the CPD’s Co- 

Chairmen, Paul G. Kirk, Jr. and Frank J. Fahrenkopf, Jr., are former Chainnen of the Democratic 

and Republican Parties respectively, they have not provided evidence that the CPD is controlled 
\ 

by the DNC or the RNC. There is no evidence that any officer or member of the DNC or the 

RNC is involved in the operation of the CPD. Moreover, there does not appear to be any 

evidence that the DNC and the RNC had input into the development of the CPD’s candidate 
d 

selection criteria for the 2000 presidential election cycle. Thus, it appears that the CPD satisfies 

the requirement of a staging organization that it not endorse, support or oppose political 

candidates or political parties. 1 1 C.F.R. 5 1 10.13(a). 
_- - - - -  

Furthennore, CPD’s criteria for participation in the candidate debates appear to be pre- 

established, objective criteria as required by 11 C.F.R. 5 110.13(c), and not designed to result in 

the selection of certain pre-chosen participants. The CPD’s criteria for determining who may 

participate in the 2000 general election presidential debates consist of constitutional eligibility, 

appearance on sUmcient state ballots to achieve an Electoral College majority, and electoral 

support of 15% of the national electorate based upon an average of the most recent polls of five 

national public opinion polling organizations at the time of determination of eligbility. The 

complainants acknowledge that the first and second criteria, constitutional eligibility and ballot 
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access, are objective, but argue that the third criterion, level of electoral support, is subjective 

because it is based upon polling. 

The Commission has accorded broad discretion to debate sponsors in determining the 

criteria for participant selection. In promulgating 1 1 C.F.R. 6 1 lO.l3(c), the Commission stated: 

Given that the rules permit corporate fimding of candidate debates, it is appropriate 
that staging organizations use pre-established criteria to avoid the real or apparent 
potential for a quid pro quo, and to ensure the integrity and fairness of the process. 
The choice of which objective criteria to use is largely left to the discretion of the 
staging organization. . . . . 

were used to pick the participants, and that the criteria were not designed to result 
in the selection of certain pre-chosen participants. The objective criteria may be set to 
control the number of candidates participating in a debate if the staging organization 
believes that there are too many candidates to conduct a meaningful debate. 

. . . . Staging organizations must be able to show that their objective criteria 

60 Fed. Reg. 64,262 (December 14, 1995). 

The CPD’s candidate selection criteria have been challenged in the past. In MURs 445 1 

and 4473, the Natural Law Party and Perot ’96, Inc. filed complaints with the Commission 

against the CPD regarding its 1996 candidate selection criteria. The Commission found no 
-- 

reason to believe that the CPD violated the law by sponsoring the presidential debates or by 

failing to register and report as a political committee. The Commission noted that “the debate 

regulations sought to give debate sponsors wide leeway in deciding what specific criteria to use.” 

Statement of Reasons in MURs 445 1 and 4473 at 8 (April 6, 1998). With respect to polling and 

electoral support, the Commission noted in MURs 4451 and 4473 that it declined to preclude the 

use of polling or “other assessments of a candidate’s chances of winning the nomination or 

election” when promulgating 1 1 C.F.R. 5 1 10.13. Furthermore, the Commission stated that 

h those matters, the Commission rejected the Office of General Counsel’s recommendatrons that the 5 

Comrmssion find reason to believe that the CPD violated the law. 
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questions can be raised regarding any candidate assessment criterion and “absent specific 

evidence that a candidate assessment criterion was “fixed” or arranged in some manner so as to 

guarantee a preordained result, we are not prepared to look behind and investigate every 

application of a candidate assessment criterion.” Id. at 9. Finally, in MURs 445 1 and 4473, the 

Commission referred to the Explanation and Justification for 1 1 C.F.R. 5 1 10.13 which states 

that reasonableness is implied when using objective criteria. Id. In view of the Commission’s 

prior decisions, the CPD is not required to use qualification for public funding in the general 

election as a debate participant criterion as the Refonn Party argues. 

It should be noted that the CPD used a different set of candidate selection criteria for the 

1996 debates than it has proposed for the 2000 debates. However, the CPD’s candidate selection 

criteria for 2000 appear to be even more objective than the 1996 criteria. In 1996, the CPD’s 
d 

candidate selection criteria were: (1) evidence of national organization; (2) signs of national 

newsworthiness and competitiveness; and (3) indicators of national enthusiasm or concern. 

With respect to signs of national newsworthiness and competitiveness, the CPD listed factors, 

such as the professional opinions of Washington bureau chiefs of major newspapers, news 

magazines and broadcast networks; the opinions of professional campaign managers and 

._ - - -  

pollsters not employed by the candidates; the opinions of representative political scientists 

specializing in electoral politics; a comparison of the level of coverage on fiont pages of 

newspapers and exposure on network telecasts; and published views of prominent political 

commentators. The CPD’s candidate selection criteria for 2000, which consist of constitutional 

eligibility, ballot access, and a level of electoral support of 15% of the national electorate based 

upon the average of polls conducted by five major polling organizations, appear to be relatively 
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easier to determine which candidates will qualify, and appear to be even more objective than the 

1996 candidate selection criteria. Given this, and the fact that the Commission did not find a 

problem with the 1996 criteria, it appears that the CPD’s candidate selection criteria for 

participation in the 2000 general election debates are in accordance with the requirements of 

11 C.F.R. 5 110.13, 

Based upon the available evidence, it appears that the CPD satisfies the requirements of 

1 1 C.F.R. 5 1 10.13 to stage the debates, the CPD’s expenditures are not contributions or 

expenditures subject to the Act, and the CPD does not meet the definition of a political 

committee subject to the registration and reporting requirements of the Act! Moreover, any 

contributions fiom corporations to the CPD would not be prohibited contributions in violation of 

2 U.S.C. 5 441b(a). 

For the foregoing reasons, the Office of General Counsel recommends that the 

Commission find no reason to believe that the Commission on Presidential Debates and Paul G. 

Kirk, Jr., and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. 5 441b(a) by making 

expenditures in connection with a federal election, 2 U.S.C. 5 441a(f) by accepting prohibited 

contributions fkom corporations or making contributions to the Democratic National Committee 

or the Republican National Committee, 2 U.S.C. 5 433 by failing to register as a political 

committee, or 2 U.S.C. 5 434 by failing to report contributions. 

_- - - - -  

Furthermore, the Office of General Counsel recommends that the Commission find no 

reason to believe that the Democratic National Committee and Andrew Tobias, as treasurer, 

6 The Reform Party complamt also states generally that the CPD’s expenditures w l l  benefit the presidenhal 
candidates of the Republican and Democrahc pames. Smce the general eleChOn canddates for the Democranc and 
Republican p m e s  have not been normnated, the complainants could not allege any violatlons agarnst the comrmttees 
of those candidates. 
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violated 2 U.S.C. 5 441b(a) by accepting prohibited contributions fiom the Commission on 

Presidential Debates, or 2 U.S.C. 5 434 by failing to report contributions fiom the Commission 

on Presidential Debates. The Office of General Counsel also recommends that the Commission 
- 

find no reason to believe that the Republican National Committee and Alex Poitevint, as 

treasurer, violated 2 U.S.C. 5 441b(a) by accepting prohibited contributions fkom the 

Commission on Presidential Debates, or 2 U.S.C. 5 434 by failing to report contributions fiom 
- 

the Commission on Presidential Debates. 

IV. RECOMMENDATIONS 

1. 

2. 

3. 

4. 

5 .  

6. 

7. 

8. 

Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. 5 433,2 U.S.C. 5 434, 
2 U.S.C. 5 441a(f), and 2 U.S.C. 5 441b(a) in MUR 4987. 

d 

Find no reason to believe that the Democratic National Committee and Andrew Tobias, as 
treasurer, violated 2 U.S.C. 5 434, and 2 U.S.C. 6 441 b(a) in MUR 4987. 

Find no reason to believe that the Republican National Committee and Alex Poitevint, as 
treasurer, violated 2 - S.C. 0 434, and 2 U.S.C. 5 441 b(a) in MUR 4987. -- - -. . - 

Find no reason to believe that the Commission on Presidential Debates and Paul G.. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. 5 433,2 U.S.C. tj 434, 
2 U.S.C. 0 441a(f), and 2 U.S.C. 5 441b(a) in MUR 5004. 

Find no reason to believe that the Democratic National Committee and Andrew Tobias, as 
treasurer, violated 2 U.S.C. 0 434, and 2 U.S.C. 5 441b(a) in MUR 5004. 

Find no reason to believe that the Republican National Committee and Alex Poitevint, as 
treasurer, violated 2 U.S.C. 6 434, and 2 U.S.C. 5 441b(a) in MUR 5004. 

Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. 5 433,2 U.S.C. 6 434, 
2 U.S.C. 0 441a(f), and 2 U.S.C. 0 441b(a) in MUR 5021. 

Approve the appropriate letters. 
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and 5021 
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CORRECTED CERTIFICATION 

P a g e  2 

I, M a r y  W. Dover Acting Secretary of the Federal 

Election Commission, do hereby certify that oa 

July 19, 2000 the Codeeion decided by a vote 

of 6-0 to take the followiag actioae in MUR8 4987, 

5004, and 5021: 

1. 

2 .  

3 0  

4 .  

Find no reasoa to believe that the-Cosdesion 
oa PresidePtial Debate8 aad Paul 0 .  Kirk, Jr. 
aad Frank J. Fahmmkopf, Jr. I as C o - C h a i n n a P i  
violated 2 U.S.C. S 433, 2 U.S.C. I434, 
2 U.S.C. S 4 4 1 a ( f ) ,  e d  2 U.S.C.  § 44 lb(a )  
in MUR 4987. 

Find no reasoa to  believe that the Democratic 
Natioaal C o d t t e e  and Aadrew Tobias, a8 
treasurer, violated 2 U.S.C. 9 434, and 
2 U . S . C .  S 44lb(a)  in MUR 4987.  

Fiad ao reaaoa to  believe that the Republican 
National C d t t e e  and Alex Poitevint, as 
treasurer, violated 2 U.S.C. § 434, and 
2 U.S.C. S 441b(a) in MUR 4987. 

Find ao reason to believe that the Commission 
on Presidential Debates and Paul Q. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr., a8 Co-Chairmen, 
violated 2 U.S.C. § 433 ,  2 U.S.C. § 4 3 4 ,  
2 U.S.C. 5 4 4 1 a ( f ) ,  and 2 U.S.C. !§ 441b(a) 
in MUR 5004 .  

( Cant inued) 



Federal Election Commission 
Certification f o r  KuRs 4987, 5004, 
and 5021 
July 19, 2000 

5 0  

6 .  

7 m  

0 .  

Page 3 

- 
Find no reason to believe that the Democratic 
National Committee and Andrew Tobias, as 
treasurer, violated 2 UoSmCm I 434, a d  
2 UmSmCm 9 441b(a) ia MUR 5004.  

Find no reaaoa to believe that the Republican 
National Conutdttee and Alex Poitevint, a8 
treasurer, violated 2 0 . S . C .  S 434, and 
2 UoSmCo S 44lb(a) i n  MUR 5004. 

Find no reasoa to believe that the Coramfsaioa 
on Presideatial Debate8 and Paul Om Kirk, Jr. 
and Frank J. Fahrenkopf, Jrm, as Co-Chaime, 
violated 2 U.S.C.  S 433, 2 U * S . C .  § 434, 
2 UoSmC. S 441a(f), and 2 U.S.C. S 44lb(a) in 
MUR 5021.  

Close the files in MUR 4987, MUR 5004, and 
MUR 5031. 

Codesfoaer8 Mason, McDonald, Saadatrom, Smith, 

Thomas, and Wold voted afffmratively for the decision. 

Attest: 

of the 
Cornmiss ion 

Received in the Secretariat: Thura., July 1 3 ,  2000 4:30 p.m. 
Circulated to the Commission: Thurs., July 13, 2000 12:OO p . m .  
Deadline for vote: Wed., July 19, 2000 4 : O O  p.m. 

lrd 
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John Hagelin 
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Patrick Buchanan 
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Natural Law Party 
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RESPONDENT: Conmission on Presidential Debates - 
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m REGULATIONS' 

2 U.S.C. 8 43 1 (9)(B)(ii) 
2 U.S.C. Q 433 
2 U.C.S. 3 433 
2 U.S.C. 06 441a(a) and ( f )  
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11 C.F.R. 5 1 14.4(f) 
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I 11 C.F.R 45 100.92 and 100.154 WCIC previously codrfied at 55 100.7@)(21) and 100.8@)(23) during the 
2000 election cycle. 



. 
2 MUR 5378 

First General Counsel’s Re 

1. 1NTRODUCTJON 

In this matter, several third parties and their 2000 candidates challenge the eligibility of 

1 
2 
3 

ihe Coinmission on Presidential Debates (“CPD”) to stage presidential and vice-presidential 4 

debates, both retrospedvely, in 2000 and prospectively, in 2004. Previously, in MURs 4987 and 5 

5004, the Commission rejected eligibility challenges, and courts in the ensuing dismissal suits 

found in favor ofthe Commission. Complainants here repeat some of the same assertiolls made 

6 

7 

in the previous MURs. However, they aIso profftr what they term “newly obtained evidence” 8 

stemming from the CPD’s decision to exclude third-party candidates fiom debate audiwces in 9 

2000. Complainants contend that as a result of thc CPD’s alleged ineligibiIity to stage candidate 10 

debates, the CPD has violated seven1 provisions o f  the Federal Election Campaign Act of 1971, I I  

as amended (the “Act”) fiom which it would othenvise be exempted. For the reasons discussed 

below, this Report recommends that the Commission find no reason to believe that the 013 
- -  - I  

d 

12 

13 

violated the Act and cIose the file.2 14 

1s 

16 

11. RISCUSSION 

- Since-1988, the CPD, a nonprofit corporation, has staged candidate debates pursi& to 

2 U.S.C. 3 43 1(9)(B)(ii)’s safe harbor, which exempts from the definition of “expenditures” 17 

”nonpartisan activity designed to cncourage individuals IO vote or register to vote.” Conlinission 18 

19 regulations provide that “[n]onprofit organizations described in 26 U.S.C. 501 (c)(3) or (c3(4> and - 

which do not efidorse, support, or oppose political candidates or political parties may stage 20 

2 

that it had not acted upon hcir coniplaint within thc time prescribed by 2 U.S.C. 
e/ ul. v. FK. Case No. 1.04~~00202 (HHK). Service of the complaint on rhe Commission was perfected crn 
February 18,2004. 

On February 1 1,2004, complainanrs filed a suit in federal district court against k e  Codssion, alleging 
437g(a)(8)(A) and (C) Hogelin, 
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, 

1 

2 

candidate dcbates in accordance M i  this section and 11 C.F.R. 114.4(f).” 11 C.F.R. 

8 110.13(a)( lp See also 11 C.F R. $6 100.92 and 100.154 (exempting finds used to defiay 

3 

4 

costs incurred in staging catididate debates in accordance with the provisions of 11 C.F.R 

5 1 1 10.13 and 11 4.4(f) fiom the definitions of ‘‘contribution” and “expenditure,” respectively). 

5 Thus, if the debate staging organization meets theerequirements of section 1 IO. 13(a)( I), and 

6 stages debates in accordance with sections 110.13(b) and (c) and 114,4(f), the organization’s 

7 

a 

activities are exempt from the definitions of “contribution” and “expenditure.” 

Complainants, who challenge only the CPD’s eligibility to stage debates pursuant to 

9 

10 

I I 

12 

13 

14 

I5 

2 U.S.C. 8 431(9)(B)(ii) and 11 C.F.R. Q 110,13(a](l), contend that the CPD’s alleged 

ineligibiIity subjects i t  to provisions of the Federal Election Campaign Act of 1971, as amended 

(the “Act”), from which i t  would otherwise be exempt. Specifically, complainants allege that the 

CPD, is a corporation, cannot Iegally make contributions or expenditures, see 2 U.S.C. 
. .- - .. 

441 b(a). By iderence, complainants appear to allege that CPD made prohibited corporate 

contributions to the Bush-Cheney and Gore-Lieberman campaigns in connection with the 2000 

debates. -Alfi?mativeIy, h e y  allege, the CPD is a politicat committee, in which case its hilure to 

16 

17 

register and report pursuant to 2 U.S.C. 45 433 and 434 is a continuing vioiation of the Act. 

Under this theory, by inference, complaints alIege CPD made excessive contributions IO lthe 

18 Bush-Cheney and Gore-Lieberman campaigns in 2000. They also allege that CPD received 

I 9 excessive and corporate contributions. See 2 U.S.C. 59 44 1 a@), 44 I a(f) and 44 1 b(a). Complaint 

20 at 2,4,3-8. 

1 1 C.F.R. 46 I 14 4(f)( 1) and (3) provide that corporations staging debates in accordance with 1 1 C.F.R 3 

Q I i 0.13 m y  use their own fuds to do so, and my also accept dooabons from other corporations and M o r  
organizaiicms for the purpose of staging the debates. ‘ 
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Coniplainants seek to attack the CPD's eligibih@ ti, stage nonpadisan debates by 

asscfiing that the C P b  is in fact a partisan organization that "by its consistent pattern of 

excIusionary behavior and actions, did 'cndorse, support or oppose political candidates or 

political parties."' CompJaint at 7 , 9 .  In support, complainanls advance two arguments. First, 

complainants maintain that "[ t]he CPD was founded, and is controlled by the Republican and 

Democratic Parties and their representatives," id at 4-5, ciling the alleged partisan composition 

of CPD's board of directors and the CPD's founding by co-chairs who were, at that time, 

chairmen of the Republican National Committee ("RNC") and the Remocratic National 
1 

Committee ("DNC"), respectively. These assertions, however, were previously advanced in 

MURs 4987 and 5004. In those MURs, the Commission found no rcason to believe that the CPD 

had violated the Act, and in subsequm section 437g(a)(8) dismissal suits brought by the MUR 

4987 and 5004 complainants, courts found for the Comrnissi~n.~ Complainants' first argument, 

therefore, shouJd be rejected. 

- -  - -  
d 

4 In h h m a n  v. FEC, 1 12 F.Supp.2d 58 (D.D.C. 2000)' u r d  on tiyerent g?vtt~ds, No. 00-5337 (D.C. Cir. 
September 29;20QO)~"Buchanun"), brought by compiainanrs m MUR 4987, the couil stated that "the Ger-era) 
Counsel found, and rhe FEC agreed, [hat plaintiffs failed 10 providc cnough evidence YO establish a rceson io believe 
that Lhc CPD" did not meet the eligibility requirements of 1 1  C.F.R, $1 lO.l3(a)( I ) ,  noting that, among 0th- h q s ,  
the "Genml Counsel detennined bot  plaintiffs' enidence failed ie show - . . that thc 'CPD i s  controlled by' the two - 
major partres." 112 F.Supp 2d at 70-71. Thc courr finher staicd that thc cvidmce .ahmined by plaintiffs included 
the founding of the CPD in 1985 by its wo co-chairs who were thcl thc respective chairmen of the RNC and the 
DNC and the composition of CPD'S board as consisting largcly of current and farmer elected oficials of tlre two 
major parties and party activists. Id. at 71. Tbe COM concluded that "b]ased on the factual record before i t  the 
FEC did not abuse its discretion in finding that there was no 'reason to believe' that the CPD cuncntfy 'doles] not 
endorse, support, or oppose political candidates or politicaJ pmnies.' 1 1 C.F.R. 6 I 10.13(a)(I)." In Nururul Lml 
Purp v. F€C, Civ. Achon Nn OWO2138-(D.D C. Septemba 21,2000), a r d o n  digerenrgrounds, No. 00-5338 
(D.C. Cir. September 29.2000), brought $y.complainants in MUR 5004, thc courr found far the Commiss~m on the 
merits based on the reasoning set fonh in Buchanon. (See Tabs D-G attached to the Response); see also Becker v. 
FEC, 230 F.3d 381 (1" Ck. 2000) (rejecting challenge by Ralph Nadcr and others ?a the Comnnssion's dehte 
regulations). Similar arguments were also rejected by the Commismon in MUR 5207, although the matter fixused - 
mote on CPD's specific selection criteria-and lcss on O D ' s  eligibility io be a sponsoring organization. Although 
the hdUR 5207 complainant subsequenrly brought a sectiag 437g(a)(8) suit in the Western District of Washington, 
the district court dismssed the suit on procedml grounds and the Ninth Circuit afirmed the dismissal. 
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1 Sccond, complainants point to “newly obtained evidence.” Complaint at 2. According to 

2 

3 

4 

s 

the complaint, before the first presidential debate in 2000, “the CPD leadership decided to 

exclude all third-party candidates from attending \ i e  presidential dcbate as audience members,” a 

“decision also applied to all three of the presidential debates and presumptively the vice- 

presidential debates.” hi. at 5. Vie complaint fuxtHer alleges that CPD’s general counsel . 

G 

7 

8 

9 

10 

1 1  

12 

13 

preparcd and distributed a “face book” of third-party candidates so that CPD personnel could 

spot and deny the candidates access to the debate hall even if they had tickets. Id. The 

complainaii ts support these allegations with referenccs to excerpted deposition testimony, 

appended to the complaint, of a CPD co-chair, Frank 1. Fahrenkopf, Ir., and of CPD’s general 

couiisel, Lewis K. Loss, both of whom were invdived in the cxclusion decision? 

The cmx of  complainants’ claim is that the CPD’s decision to exclude third-party 
. L  - - -- 

candidites from the 2000 debate audiences was a partisan maneuver. This allegation rests on a 

deposition statement fioni Mr. Loss that “[the CPITs] concern was that if a third-party candidate 

14 

15 

who had not qualified for pmicipation in the debate wen1 to the trouble to get a ticket and attend 

the debate that-it-would be for the purpose of cmpiigning in some way, which seemed to imply 

16 the potentla1 for disruption.” CornpIaint at 6.6 From this, complainants derive the concliision 

Thcsc dcpositions were taken during discovery in a lawsuit filed by Ralph Nader against h e  CPD in 2000. 5 

According to press accounts, Nader sued the CPD in fedenl disrrici corn  in Massachusetts, alleging that al@ough he 
had a ticket to an suxihy room outside the debate hall to i4cw the debate, be was escorted by sccun’ty personnel off 
the college campus where the dcbatc was being held. Nadn, who senled the case, reportedly mxived S2S.000 and a 
letter of apology from the CPD. Will Lister, /Jan@ C“uims I/ictory in Debufe Suif Seulemeni, THF ASSOCL\TED 
PRESS. April 17,2002: Maria Rccio, Nuder Setrles Debure hw.ruit, THE FORT Wonm STAR-TELEGRAM, April 18, 
2002. Thus, the evidence is not exactly “newly obtaincd.” In f a q  the exdusion of Nader &om the iludieoLe of he 
Boston debates was referred to in passing in the complaint rn MUR 5207. 

According to OD’s Responses to lntenogatorics in the Nader lawsuit, debate bckcts “wen dismiuitd the 6 

day of the debate to invited guests of the [CPD], the University of Massachusetts, and the campaigns of thosc 
panicipathg in the pxtsidmtia1 debare.” (Tab h4 lo thc Response at 12) 
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6 

I tliat the CPD “intended the excIusion of a11 third-patty candidates from the debate hall to deny 

2 these candidates and their parties any ‘campaigning’ opportunities.”’ Id. According to ‘ 

3 

4 

complainants, although the major party candidarcs engaged in significant campaigning by 

attending and pmicipating in the televised debales, “the CPD’s dccision was clearly intended to 

5 

6 

deny third-party candidates any media coverage in the debate hall andor deny them ready 

availability to the approximately 1,700 news reporters attending the debates.” Id. Thus; “the 
‘ _  

7 CPD acted as a partisan organizntron to intcntiopally provide the Republican and Democratic 

8 Caiididates and Pariies with valuable benefits that it denied to all other third-party candidates and * 

. .  
9 their parties, including Complainants.” Id. I .  

10 

1 I 

12 

. In its response, the CPD first notes that the Commission’s regulations do not suggest that 

cligibility to sponsor candidate debates depends onwho is permitted to sit in the debateaudience 

and that the federal election laws do not oblige the CPD to admit candidates not qualifyng for 

t - .- .1 - - --  
1 

13 

14 

participation in the debates to the audience so that they can engage in campaigning. Response at 

3-4. But “[e]verr rthere were some theoretical set’of facts where the question of who SIP in the 

1 s audience we% relevant to an organization’s eli~bijity to serve as a staging organization;” id. at 4, 

I6 (emphasis in the original), thc CPD contends that, under the circumstances, “it is evident that the 

17 

I8 

decision alleged in ihe complaint was made for the purpose of preventing disruption of the Iive 

international television broadcast of the debate,”. and “had nothing to do with partisanship.” 

19 Response at 5. 

20 The Response states (and attaches corroborating documentation at Tabs I-L) that ’‘in the 
. .  

21 

22 

period leading up to the first presidential debate in 2000, Mr. Nader and his supporters cagaged 

in conduct that reasonably led the CPD to be concemcd about the risk of disruption of the live 

23 internationally te1evised debate,” including large rallies, cries of “Let Ralph Debate,” c&ah 

I 
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public staleinents by Mr. Nader, and protests outside of, and 3 break-in into the CPD’s 

Washington, D.C. offices by Nader suypoilers. Response at 4. h this context, the isolated 

refercnce in the Loss testimony to “campaignin$’ does not appear to be partisan, particularly 

where Mr. Loss links it to “the potential for disruption”; “disruption” indicates disorderly 

conduct, not a mere presencc in an audimce or accc’ss to reporters. Moreover, other sworn 

testimony o f  Mr. Loss, that he “had some serious reservations about a scenario of admining such 

a candidate and trying to control tfic disruption in the context of this particular event with a live 

television broadcast,” indicates that he was concerned about the potential for disruption, not 

9 

10 

1 1  

12 

13 

pariisan opportunities. See excerpt fmm Deposition of Lewis K. Loss at 48 (appended tfii the 

complaint). See also excerpt from Deposition of Frank J. Fahrenkopf, Jr. at 45 (appended to the 

complaint) (IN though1 Mr. Nader might “stand upin tbe audience, stand up on 3 chair aid say, 

oh, I cauld be on that stage, why won’t you let me on the stage. That’s what I was concerned 

about. And I felt that would be extrcm~lydisruptive”). 

- - -  . - - -. 

14 

1s 

16 

17 

18 

19 

20 

21 

22 

23 

The issue presented by the cornplaint is not whether CPD’s exclusion decision w a  a 

good one, or- evenyhether its fears of disruption were well-founded. The issue i s  wheth& there 

is a sufficient basis lo conclude the decision may have been animated by partisanship- Tlme is 

not. The complaint’s allegations as to the CPD’s motivation are based entirely upon takhg the 

word “campaigning” from its context in the surrounding circumstances and of the sentence in 

which it appears, and asserting that this word, in and of itself, cstablishes a partisan motivation. 

I 

. 

The CPD, on the other hand, has presenied substantial information indicating that its deasion 

was based on concerns of potential disruption during live television broadcasts, not partisanship. 

Moreover, CPD’s position draws additional support from other sworn testimony, quotedihove, 

of Mr. Fahrenkopf and Mr. Loss. See Statement of Rcasons in MUR 5 141 (Moran for Congress, 
. .  

I 
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MUR 5378 
Firs1 General Counsel’s Rep : *  t .  8 ‘  

issued March 1 1,2002) (I‘mere speculat on . . .will not be accepted as true,” and “a corr$aint 

m a y  be dismissed if it consists of factua allegationsnthat are refbted by suficieiitly compelling 

evidence produced in responses to the c mplaint”): Because the complaint’s rnistakcn nliance 

upon a single wold, divorced fiom context, provides no grounds in this matter to qucstih CPD’s 

i 
t P 

.. 
past or continuing eligibility to stage de 1 ates, there-is no basis upon which to investigate whether 

it has forfeited the statutory and 

and, therefore, there is no 

exemptions available to eligible staging organizations 
3 ‘  

the CPD’s alleged violations of the Act’s 

contribution and expenditurc prohibitio 

rcport as a political commitlee. 

s and limitatioiis, or its alleged failure to regist&and 

Based on thc above, this 

believe that the Commission on 

441 a(f); or 441b(a), and close the file. 

111. RECOMMENDATJONS . 

find no reason io 
I .  

. -.- 2 - - - .- 
. *  

I 

> *  .- 
I .  Find no reason to violated 2 V.S.C. 

88 441b(a), 
- _  - - - ..- 

I 2. Approve the appropriate letters. 

3. Close the file. 

Lawrence H. Norton 
General Counsel 

* ., 
* .  
I 

RhoncIa3.voggh 6f v: 
for En forcm en t 

’ Associate Ge a1 Counsel 

I 
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10 

. Assistant General Counsel 

'Attorney I 
a .  

.. 
I 

I . .  
. a  

. .  
1 

I 

I .  
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FEDERAL ELECTION COMMISSION 

1 Washington, DC 20463 

-, 8 

Stacey L. McGraw, Esq. 
Ross, Dixon & Bell, L.L.P. 
2001 K Street, NW 
Washington, DC 20006 

RE: MUR5378 
Commission on Presidential Debates 

Dear Ms. McGraw: 

012 July 24,2003, the Fcderal Election Commission notrfied your client, the Commission on 
Presidential Debatcs, of a complaint alleging violations of certain scctions of the Federal Election 
Campaign Act o f  1971, as amended On March 18,2004, the Commission found, on thc basis o f -  
the information in the complaint and information provided by your client, that t h e n  IS uo reason to 
bclicve YOU client violated 2 U.S.C. 

* 

433,434,441a(a), 441a(f), or 441 b(a). Accordingly, the 
I-.. - Coinmission closed its fiie in t h s  matter: - -- 

Documents related to the case will be placed on tbe public record within 30 days. .Fee 
Statcment of Policy Regarding Disclosure of Closed Enforcement and Related Files, 
68 Fed. Reg. 70,426 (Dec. 18,2003). A copy of the General Counsel's Repod i s  edosedafor your 
information. 

Kyou-have any questions, please contact Ruth Heiker, the attorney assigned to thk matter, 
at (202) 694-1 598. - 

Sincerely, 

Lawrence El. Norton 
General Comscl 

DebV Associate General C h s e l  
for Enforccmcnt 

Enclosure: General Counsel's Report 

, 

I 
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Ch Fcbnrary 24,1998, the Commission found no reason to believe that the 
Commission on Residential Debates (TPDn) violated the law by sponsoring the 1996 
presidential debates or by failing to register and report as a political committee. The 
Commission also found no reason to believe that ClintodGort '96 General Committee, 
h-, DoldKemp '96, and their thasurcrs (collectiveiy, the "Comm~ttces"), violated the 
law by accepting and tailing to report any contributions h m  CPD. The Commission 
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closed the file with respect to all of the respondents, The reasons for the Commission's 
findings are set forth in this statement. 

11. SELECTION OF PARnCIPANTS FOR CANDIDATE DEBATES 

A. Legd Framework 

PACE 4 /14  

Under the Federal Election Campaign Act of 197 1 , 8s amended ("FECA"), 
corporations are prohibited fiom making contributions' ot expenditures2 in connection 
with ftderal elections. 2 U.S.C. 0 441qa); see also 11 CF.R Q t14.2(b)? The 
Cornmission has promulgated a regulation that defints the tenn "contribution" to include: 
"A gift, subscription, toan . . ., a d v ~ c e  or deposit of money or mythhg of vdue made... 
for the purpose of influeacing my elcctioa for Federal office.), 11 C.F.R. 5 10Oa7(aX1). 
See also 1 1 C.F.R. 5 1 14.1(a). "Anything of value" is defined to include dl in-kind 
contributions. 11 C.F.R 8 100.f(a)(l)(iii)(A). The regulatory definition of contribution 
also provides: "[u]nless specificaliy exmptcd d e r  11 C.F.R. 5 100.7(b), the provision 
of any goods or services without charge I . is a codbution." td 

section f00.7(b) ofthe Commission's R~UMOM specifically Gxcinpts - . -  

cxpcnditum madc for the purpose of staging & b a t ~  &om the deWtion of contribution. 
11 C.F.R. 5 t00.70(21). This cxmption requirts that such debates m a t  the 
requirements of 1 1 C.F.R 3 1 10.13; which establish- parametcm within which staging 
organizations must condua such debates. The parameters addnss. (1) the typa of 
organizations that may stage such debates, (2) the structure of debates, and (3) the criteria 
that debate staging organizations may use to select debate participants. With respect to 
participant sefection criteria, t 1 C.F.R 5 1 10. I3(c) provides, in rclcvant part: 

1 

1 

1 

1 

FECA dcfinu conrributh to inch& 'MY 8iR subscription, l~ rn ,  cldvurcc, or deposit of money or 
anything orvaluc m d c  by my pmon for the purpose of influencing any election for Federsl oRlcc." 
2 U.S.C. 0 431(8)(A)(i): aualro 2 U.S.C. 8 441b(b)(2). ' FECA dachrs expenditure to include "any purchase, payment, distribution, loan, advance. deposit, or 
grft of money 01 mythma of v r h ,  made by any p n  for the purpose of influencing my election for 
Fcdcm! oCACS" 2 U.S.C. Q 43 I(9XA)(i): sec ulso 2 U.S.C. 0 44 I b(b)(2). 
' The presicknri candidates of the major panics who accept public finds cannot accept contributions 
from my source, except in limited ci~umttmccr that are not raised herein. 26 U.S.C. 

' n\c exemption also requim that such debates meet the nquircmcnu of' I 1 C.F.R. Q I 14 4, which 
pennits certain nonpofit carpantions to stage candidate debates and ather corpamtions and labor 
organizations to donate funds to organizations tbu arc staging such dcbatu. 1 I C.F.R. $5 1 14 4(fH 1 )  and 
(3). This section also requires the debates so be staged in accordance with the standards in I 1 C.F R. 

I 

4 0003(bXt): $68 d o  1 1 C.F.R. 0 90 I2.2(&). 

5 110 13. Id 
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Criteriafir candidate selectfon. For all debates, staging 
organization(s) must use preestablished objective criteria to 
determine which candidates may participate in a debate. for 
g d  election debates, staging orghtion(s)  shall not use 
notnidon by a particular political party aa the sole objective 
criterion to determine w h e t h  to include a candidate in a debate. 

1 1 C.F.R. 8 1 10.13. When pmmdga!hg this rcgddon, the Commission explained its 
purpose and opedon 88 follm: 

GiV- that t h ~  dC8 mt COIparaLt Of debates, 
it is appropriate !ha JtasiDB organizlations use pxle-cstablishd 
o b j d v e  Critah to avoid tk red or apparent potential for a quid 

The choice of which objective dttt.ia to we is largely left to thc 
dimtion of the staging or@zatiou. . 
poQub, d t a -  the intqpity and funcss of thcptoctss. 

U& the IIMV du, nomirrPsion by a particular political party, 
such 83 a majot p t y ,  may not &e the sole criterion uscd to bar a 
candidate fitom puticipadng in a g e n d  election debate. But, in 
sihrotiom whcrc, for example, candidates must 
objective nominatim by a major party may be one of the 
criteria Thi8 ia a change b m  the &xplruratioa and Justification 
for the pcviout nrles, whicb ha4 eqmssly allowed staging 
orgaaiprionr to restrict g a d  election debates to major party 
-dab& &e &CpbdOn md htification, 44 76735 
(lkccrrrbtt 27,1979). In contrast, the new rules do not allow a 
-g organization to bar minot party candidates or independent 
candidates &om pcuticipating simply because they have not been 
nominated by B mjot m. 

thee of five 

60 Fed. Reg. 64,260,64,262 (Dce. 14,1995). 
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Thus, if an appropriate corporation staged a debate among candidates for federal 
offrcc a d  that debate was staged in accordance with all of the requirements of 1 1 C.F.R. 
5 110.13, then the costs i n c u d  by the sponsoring ~ ~ l r p o d o n  would bc exempt from 
the definition of contribution pursuant to the opedon of 11 C.F.R. 6 10OV7(b)(2 1). See 
also 1 1 C.F.R 55 114,1(a)(2Xx) and 114.4(fX1). Similarly, other corporations legally 
could provide h d s  to the sponsoring corporation to d e h y  expenses incurred in staging 
the debate pmuant to the operatior)‘of 11 C.F.R 85 114.1(a)(2)(x) and 1 14.4(f)(3). On 
the other hand, if a corpomtion staged a debate that w(u lDpf in accordance with 11 C.F.R. 
9 1 10.13, then staging the debate wouid not be M activiw ‘‘specifically permitted“ by 
1 t C.F.R. 5 100.7(b), but instead would CO~~S&U~C a caubribution to any participating 
candidate under tbc Coxnmissioa’s -OW- S a  11 C.F.R 9 100.7(aXl)(iii)(A) 
(noting ‘tnftss specifically ucempted’’ an- of valut provided to thc candidate 
constitutes a corrtribution). Tht pareiciprtine d & t a  wauld be required to report 

11 C.F.R 8 1oOmI3(a)(1) and (2). Set 3 U.S.C. 6 434@X2XC) and (4). 
d p t  O f  the h-W C O ~ W O X I  W 8 contribution Md M WrpmdinUC P W S W t  to 

CPD was incotpmd in thc District of Cotrrtabia on February- 19,1987, ag a 
private, not-cor-prOfil cotpontiOn designed to 
support debates foc the candidates for -dent of the Udtai Strrrw. Mor to the t 992 
campaign, CPD six &batu, five betwcm cm&dates for Resident, and one 
between candidates lot Vice President. In the 1996 Canrprigp, CPD sponsored two 
Presidential debates and one Vice Pnsidclltial debate. oniy thc d d a t e s  of the 
Democratic and Republican parties were hvitcd to participate in the 1996 debates. CPD 
produced written candidate selection criteria for the 19% g a d  election debate 
participation. Retying on these qiteri9 and the rtcommcndation of an advisory 
cornittee ansi*g ofa broqd array of indcpcndcnt profrusional~ and experts, the CPD 
defermid that Onty the Democratic d Repubiican candidates had a “redistic chance of 
winning” the 1996 election. 

manage, pmduce,-publicizc and 

The introduction to the candidate selection critcria explains, in pertinent put:  
J 

In light of the large number of declared carrdidatcs in any given 
prutdcntial efection. [CPD] has determined that its voter education 
god is best achieved by limiting debate participation to the next 
President and his ot her principal rivai(s). 

A Democratic or Republican nominet has been elected to the 
Presidency for mote than a century. Such historical prominence 
and sustained voter interest warrants the extension of an invitation 
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to the respective nominees of the two major panies to participate in 
[CPD's] 1996 dcbaks. 

In ordn to M e t  the educational purposes of its debates, [CPDJ 
has developed nonpartisan criteria upon which it will base its 
decisions regarding selection of nonmajor party candidates to 
participate in its 1996 debates. The putpose of the critctia is to 
identify nomjor party cad-, if any, who have a realistic 
(Le., mom than theoretical) chance of Wig c l d  the next 
President of the United  stat^^ and who propetfy are considered to 
be among the principal rivals for the Presidency. 

"fhe criteria contemplate no quantitative threshold that triggers 
automatic inclusion in a [CPD]-spon~~red debate. Rather, [CPD] 
will employ a mdtifibteted analysi~ of p t d d  ctectoral SUCCCSS, 
including a review of (1) cvidazce of n a t i d  organidon, (2) 
s i p  of national ntwsworthrncss ' and cofxptitilfcn~, end (3) 
indicatoft Of Mtioad enthusiasm ~t W- to dttcrminG whether 
a caddate bas a sufficient ChrMCe of election to wartant inclusion 
in OM ot' mom of it;r debatea - .. - - -  

PAGE 7/14 

February 6,1998 G d  Counsel's Report ("G.C. Report") at Attachcat 4, at 57. 

Thus, CPD identified ita objective of d- which candidaxes have a 
redistic chance of being eicctcd the next Fmident, ~d it specifid thee primary criteria 
for determining which "nonmajor" party c a n d i b  to invite to participate in its d&atcs. 
CPD f r  enumerated specific faton d e r  each of the thftt primary criteria that it 
would cowidct in m c h i ~  its conclusion. 

For its fmt criterion, "cviderrce of nationaS orgmiation,'' CPD explained that this 
criterion "encompasses objective considerations pertaining to [Constitutional] eligibility 
requirements. [and) also encornpassea mom subjective i4ciiWrs of a national 
campaign with a more than theoretical pmspat of electoral S U C C ~ ~ J . ~  Id. The factors to 
be considered include: 

a Satisfmtion of the eligibility rquihrncnts for Article 11, 
Section 1 of the Constitution of the United States. 

b. Ptaccmcnt on the ballot in enough states to have a mathematical 
chance of obtaining an electoral college majority. 



6 

c. Organization in a majority of congressional districts in those 
states. 

d. Eligibility for matching b d s  from the F e d d  Election 
Commission or other dcmonsaatioa of the ability to fund a 
mtiod campaign, and abrscrnent by fdcral and state 
0 fficeholk. 

Id. 

PAGE 8 / 1 4  

CPD’s secund criterioa, “signs of nationai newworthiness and competitiveness,” 
fscuscs “both on the m w  ~0-e d o &  i)rc m&daCy ova t h e  and the opinions of 
electoral expens, media aad nnlbmedis, regarding the ntwsworrhiness and 
cornpctitivencss of thc d c i a c y  at the time [CPD] d e s  its invitation decisions.” ld 
Five ktors  are listad as exampla of “signg of nadod newmtotthincss and 
cornpetitiv cne8sw: 

#- ’ 

a Tbt p r o f ~ i o d  opinions of the WashinsuJn burcau chiefs of 
major n m q q a s ,  news magazines, and b r o w  networb -.- 

b, Tht opinions o la  compatabtc group of p r o f d o d  campaign 
-em and pbtexs not then employed by ?he candidatts under 
considcrrtian, 

C. fhc ophi~rrr of representative political scientists spccidizing in I 
cIcctoral politics at major universities and m h  centers. 

d. Column i n c h  on newspaper fiont pages and exposure on 
n-rk te- in cornparkon with the major party candidates. 

e. Published v i m  of prominent political cummcntators. 

ld. at 58. 

Finally, CPD’s third election criterion states that the firctars to be considered as 
“indicaton of national public enthusiasm” arc intended to assess public support for a 
candidate, which beam d i m l y  on the candidate’s prospects for eltctoral success. ‘the 
listed fiactors include: 

a. The findings of significant public opinion polls conducted by 
national polling and news organizations. 
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b. Reported actcndarrcc at meetings and rallies across the country 
(Iocations 85 well numbers) in comparison with the two major 
party carrdidates. 

Id. 

C. Discussion 

PAGE 9 / 1 4  

commissiom d \ l s l y  concluded the Commission on hidcntial  Debates used 
" p d l i s h e d  objdve critetir" to detciminc who may participate in the 1996 
Mdcnt ia l  and V i c e - h M d a l  debtea. 1 1 C.F.R 6 1 IO. 13? h a result, CPD did ~t 
m&e, and tt# d & t c  mdtteea did not receive, a COIPOI~~~C contribution. 

The CPD wm~updsauetured  SO that tb idividuds who made the ultimate 
decision on eligibility fit tl# 1996 debates relied upoa the in4epcndmt_ professional 
judgment of a broad may of ucpcm. The CPD wed muitifkcted sclcctionmitda that 
inciudak (1) tvi- of a Rpfiobsl o~ank&on; (2) S i p 9  Of MtiOd ntWSWOIthines 
and compeiti- and (3) Muton of national cn!hdtutn or conccxn. We studid 
these criteria d f y  a d  cmcM that they am o & d h .  MOZCOVCG wc could timi no 
indication or evidence in the k t d  rewrd to conclude drat the Critctta '4vcl.t dtsignd to 
result in the selcctiOa of certain ptc-choscn participsntr." Explanation and Justification 
of 1 1 C.F.R. 5 1 10.1 3(ch 60 Fed Reg. at 64262. 

Thc CPD &We criteria contain exactly the sort of structure and objectivity the 
Commission hsd in mirvl whtO it w v a i  the dehm mguiatiom in 1995. Through 
those regulatiom, the Cmnmkiorr sought to reduce a debate sponsor's usc of its own 
pem~l opinions ia stlectirrg candidates. It was essential, in the Commission's view, 
that this stlcctian pcem be d. 11 i s  cons iwt  with the 1995 regulations for a 
debate spons~? CO wd&r wt#thcr a candidate might have a tcasonabk chancc of 
winning 
a broad m y  of inBepcndtnr professionals and expens is a way of ensuring the decision 
m a b s  me objcctivt in assessing the "realistic C~MCCS" of a candidate. 

brs udc of outside profcjsional judgment Indeed, if anything, the use of 

Atthough not required to do so under the Commission's regutrtion. CPD reduced iu candidate selection s 

criteria to writing. &e Explanation md Justification of I I C.F.R. 0 1 10.I3.60 Fed Reg. at 64262. 
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The pool of experts uscd by CPD coasisted of top level academics and other 
professionals experienced in Cvatuating d assaing pohtid candidates. By basing its 
evaluation of candidates u p n  the judgment of these cxpcrts, CPD took an objective 
approach in d t tednhg  candidate viability.' 

Significantly, the &bate regulations sought to give debate spmon wide leeway 
in deciding wha! specific criteria to use. h h g  the Cornmission's promulgation of 
5 1 IO. 13, the Commission cod- the staff's tecommcndation to spccifL cemb 
ostcmibly objective selection criteria in the mplatiom and to expressly prc~ludG thc usc 
of "~]olls or other of a c d i d d s  c- of winning the nomination or 
c1cctioa'' &e A g d  Docrmrcax #94-11 crt 74 (Fern 8,1994) d Explanation and 
Justification of 11 C.F.R 81 10,13,60 Fed Reg. at 64262. Tbe Commnission UMnimOusly 
rejectad thls'appfodk' Id. h t d ,  tht Comnri..iom d e d d  the seldon choice 
is at the d i d o n  of the stagiug organidon a d  Mcatui that the use of outddt 
profcssiod judgment in ConSidcring d & e  potentid is pcxmiasible. Accordingly, the 
Commission cannot now tell the CPD that iu anploymat of such an approach is 
unacceptable and a Violation O f  h. 

Tha Office of c k d  come4 irr e f f a  waat b Wiy its bwn & b e  
regulation proposal kmuwvcd y a m  ago in tk irutantnmtcm. It argW tbt use of 
candidate assessmeam, 
are "problematic" for many of tbe same muoaa it argued in 1994. G.C. Report at 17. 
Specifically, the Office of General Counsel cotrtend~ the CPD 4 t h  contain 'Wo 
lcvcls of subjectivity: ftnt, i d w i n g  the pool of sou1cc3 involves numemu3 subjective 
judgments, and sccond, once the pool is identified, the subjective judgments of its' 
members is considered" Id. at 18, Thc staf€htrthtt insisted that t h e  dso ig ''muon to 
believe that the 0th sc!actiolp ai* appear to be similarly insufiicitntly defined to 
comply with 41 1O.S3(c)'s objectivity requirement." Id. 

as CPD's "signs of rrewswortbimus and cunqutitiveness," 

' mat one nfercrrcc in CpD's m~ aryl that r b ~  criterion for e v ~  ofnatiorul oqpizaticm 
"encompasrts more djwiua  iRdicwm o l r  rutiorul campaign with 4 mom than th-=ticd pmpect of 
electoral sueced', H G.C. Rqowt 1 l[mplusis ddcd), is not dhpodive. ind#6 the f m  t e f d  
to rppew to be d&ethw oft their thee and crot subjective: 

' 

8. S0tbfirt)orr of the eligibility requirements of Article 11, ssction 1 of the Corrstimtion of the 
United S m  

b. Pkctmmt 
collqe mriority. 

c. O~aniaticm in I majority olcongreuionrl dittricu in those statu. 
d. Eligfbility for matching tunb ftom the Federal Elcction Commission or other demonstration of 

the ability to Rind I national campaign. and endorsements by fedtml and state oCficchalders. 

the W W  in enour), sues to have a mrthcm8tial chance of obtaining an electoral 

id. at Attachment 4. N 57. 
Under the staff's p r o p a d  regulrrtien. I debrue rporrror could not lock at the fatest poll results even 

!haugh the ten of the R.tjbn auld ladr a ais u an indicator of I cmdiduc'r populufty. This made little 
sense to us. 
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The questions raised in the Gencd Counsel's Repa arc questions which can be 
raised regarding uny candidate assessment criterion. To ask these questions tach mcl 
every h e  a caadidate assessment criterion is u d ,  howwtr, would render the use of that 
criterion unworkabte, con- to the direction given by the Commission at the regulatory 
stage. *.Absent specific evidence that a candidate assessment critetion was "fixed" or 
winged in some rnanner 80 aa to guarantee a prcardained mdt, wc arc not prcparcd to 
look behind a d  hvedgate every aggktion of  a candidate assessment criterion. T h i s  
approach is cornistent with thc Commission's Explanation and Justification which states 
"reasonableness is implid" when using objective criteria. E~planatioa and Justification 
of 1 1 C.F.R. f 1 10. t3(c), 60 Fed Reg, at 64262. We am satisfied with the affidavits 
prcsenttd by the CPD that its "cxitczh wen not designed to trsulf in the selection of 
certain prt.chostn pticipan~." Id, See G.C. Report at Attachment 4, at 12 1 - 126 
(affidavit of prof-r Richard E. Ncustadt); Attachment 4 at 43-56 (affidavit of  Janet H. 
Brown). Sigxlracantllr, we have been pmmted with no evidence in thc factual record 
which t b m t c ~  tht vctacity of these af€idavits. 

add- Fkrr, W Rcpott'~ mqgestion that CPD misapplied MD Pcmt'S p i i f i d o n  
for public &kcts a mis- of CPD'a masoning. &e GiC. RGrt at 
19-20. While qualitidon fot public tirnding is significant, the CPB observed that 83 a 
practical matter WD Pmt's M would bc tied S ~ C C  he could not contribute his own 
money. Thus, compared to 1992. his "realistic" chances of winning in 1996 were greatly 
reduced; 

Thc oeacrj couasci's Rq3otcontafat stvctalotha p o b  which must be 

0' 

[In 19921, we concluded that his prospect of  ckctioa w a ~  &eiy 
but not unrealistic. With the 1992 test& a d  the circumstances of 
the c m n t  campaign before w, induding Mr. Pcrot's h d i n g  
timibed by his rrcc~ptancc of ofideml &si&, we 3ec similar 
ci- at the present time. Nm do amy of tbc academic 01 
jolnnalistic individuals wc have consulted. 

G.C. Report at A!tachment 4, at 128 ( h r  of Ptofcssor Richard E. Neutadt) (emphasis 
added), A limit m the amount of h d s  which can be spent by a candidate is cenainly m 
objective fsEtot which can be legitimately used by a sponsoring organizarion. 

The G e n d  Counsel's Repon also a s s a s  the Demacntic and Republican party 
nominm were issued "automatic" invitations to the debates as a result of their party 

, nominations in violation of 8 1 10.13. See Febnrary 6, 1998 G.C. Report at 2 1-22. We 
find pcnuasivc the specific denials by the CPD on this point. The CPD flatly denies it- 
based its decision on this factor alone: 
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[I]n 1996, the CPD Board asked me to act chairman of the 
advisory co&tttc that applied the 1996 candidate selection 
criteria. The advisory commjttcc convened on September 1 6,1996 
for the purpose of applying CPD's nonpartisan candidate selection 
criteria to more than 130 candidates running for the Presidency and 
Vice-Prtsidency in the 19% gcned election campaign Althaugh .t 
the cantiidke selection criteria do not require it to & so, the 
advisory committee idgwdcnr ly  applied the criteria to the 
Darrocratitic a d  Republican party didam. A f h  rcvicwing and 
discuJsing the fm and circurrutanccs of thc 1996 general election 
campaign, it w8s thrr unamm @ US canclusiorr of thc sdvisory 
carnmittce thrd, am of September 16,1996, only Prtddmt Clinton 
and Senator Dole have a realistic chance in 19% of being citcted 
President, and only Vice Presideat Gon a d  Con- Kemp 
have a realistic chance of being elected Vice h a i & n L  

\ 

1 

1 
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G.C. Report at Attachment 4, at 124125 (mda~t of Professor Nchard E. 
Neustadtxemphis added), &e also id at 53-54 (AfEefavit of Janet €3. Brom)("Aflc~ 
receipt of thc data pvi&d to t&e 1996 A d h r y  Cornmitt# arrd its own deiihtioa and 
discussion, the CPD B w d  umnfmoudy uccepted the 1998 Adbuoy Cowtmittrs 's 
recommcnrihrion tbat onfy M & n t  C h t m  d S e  h l c  be invitd toprticipate in 
CPD's I996 Pmsidmtid debate and only Vice PreSkht &re and Congtcsoman Kemp 
be invited to participate in CPD's 1996 vice p m i d d d  deba&.")(emphasis adddj. 

Additiodly, wc do not filly agree With the staffs conclusion that "'automatic' 
invitations are in direct violation of 1 1 C.F.R 51 10.13(c)." G.C. Report at 21 Section 
I 10.1 3(c) provides, in pertinent PW. ha! "[flor g d  election debates, staging 
organization(s) shail not use nomination by a particular politid party as the sole 
objective criterion to det- whether to inctudc a candidate in a debate." The phrase 
"whether to inclu&" wlas batadd to pnvart a d e b  sponsor b m  excluding a 
candidate from a &bate solely because the candidate WIM not a majot party nominee. .For 
example, a debate sponsor could llot use the following = itj "objective" criterion: "Only 
major party candidates an cligibk to participate in the debate." The regulaion's purpose 
was not to prevent a debstc m r  fiom issuing &bate invitatiom to major party 
nominees 

The Explanation and Justification of 6 1 IO, 13(c) confirrns this understanding of 
the rtguIation: "Under the new rules, nomination by a particular party, such as a major 
party, may not be the sole criterion used 10 bor u ca~d~~~!Qfi.ompcYrrcipating in a 
general election debate.'' Explanation and Justification of 1 1 C.F.R. 5 1 10.13(c), 60 Fed 
Reg. at 64262 (emphasis added). Indeed, the entire paragraph explaining this new 
regulatory \anguago focuses on the fact that "the new rules do not d!ow a staging 
organization to bar minor party candidates or independent candidates fiom participating 
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simply because they have not been nominated by a m j o t  party." Id. Conversely, no 
mention is ma& in the Explanation and Justifidon that the new rules were somehow 
intended to prevent the issuance of invitations to major party nominees. We believe it  is 
consister\t with thc purpose of the regulation for the CPD to issue an invitation to the 
major party adidatts  in vi- of the uhbtorid prominence" of, and "sustained voter 
interest" in, the Republican a d  DernOCratic partie, G.C. Report at Attachment 4, at 57. 

Finally, the General CounseI's k p t  S U ~ ~ C S ~ S  the Clinton/Gore Committee and 
the DoltlKcmp Committee e x p d  tm interest to either include or exclude Mr. Pemt 
and that, BS a dt, the two caxxdidatc Conrmittee~ soatehow tainted the debate sciection 
practss, G.C. at 20..21. Abeat 
exctudhg Mr. Paot, the hct thc C O e  ttu)r have d i s c 4  the effect of Mr. - 
Pcmt's participation on their CrmPaigDt b witliout legal conscq~encc. There certainly is 
no credible evidence to suggest the CPD acted upon the instructions of the two 
campaigns to cxciude Mr, Pcnr;t, To the coattay, it appears one of the campaigns wanted 
to includo Mr. Perot in tho &bate. &e G.C. Report at Attachment 6, at 7 ("since the sm 
of the g d  election, the [Clh&d&m] Committee M l y  supportcci the wishes of  Ross 
Perot zo be included in the CPD-sponsod presidential debates and had hoped that thc 
CPD would d e  a dttenrriMtiorr to Wu& him.? (respoasc of ClintodCIore '96). in 
fMt, CPD's ulthatc decision to exclude Mr. Perot (ad others) only coriobmtis the 
absence of any plot to equdly benefit thc Republican and Democratic nominees to the 
exclusion of alt OW. 

t v i h  of a connliing role in 

' 

111. STATUS AS A POLITICAL COMMIT"EE 

The FECA defines "paiW codttcc" as, in put "any committee, club, 
association, or othcr gmup of pcnolw which teccivm contributions aggregating in excess 
of S I ,OOO during a calendar year ot which make3 expenditma aggregating in excess of 
S 1.000 during a calendar yeat.." 2 U.S.C. 0 43 I(4); see &o 1 1 C.F.R. 5 100.5. Political 
c o m i n t ~ s  am requkd to mgism with the Commission, and to report contributions 
received and exptrodituru made in accordmcc with the FECA and the Commission's 
regulations See 2 U.S.C. 9 433 and S 1 C.F.R. 5 t OZ.I(d) (requiring political committees 
to regiae With the Cornmimian); see ufm 2 U.S.C. 3 434 and 1 1 C.F.R. 4 104.l(a) 
(rquiring political coenmittce to file specified repom with the Commission). Since CPD 
did not d c e  a contribution to or an expenditure 011 behalfof the Committees, it was not 
a pol i t id  committee within the meaning of 2 U.S.C. 5 43 1(4): .Accordingly, CPD was 
not required to register and repon with the Commission. 



IV. CONCLUSION 

For all the reasons Set for& above, the Commission did not approve the General 
COU~SCI'S rccomrncndations with regard to alleged violations of the FECA by the 
Commission on Prtsidmtid Dtbatcs, ClintodGorc '96 General Committee and the 
Dole/Kemp '96 Committee and their thasvcts. 

Date' 

& ! I  
Scott E. lhomas Date 
vice C b  

Dad ' 

Conmissioner r 
Danny &&~Donald 
Csmisaioner . 
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. FEDERAL ELECTION COMMISSION 
WASHINGTON, D C 20463 

Stacey L. McGraw, Esq. 
Ross, Dixon & Bell, LLP 
2001 K Street, NW 
Washington, DC 20006- 1040 

AUG 2 1 ZOO2 

RE: MUR5207 

Dear Ms. McGraw: 

-@ 

On May 29,2001, the Federal Election Commission notified your clients, the 
Commission on Presidential Debates, and Paul G. Kirk, Jr. and Frank J. Fahrenkopf, as Co- 
Chairmen, of a complaint alleging violations of certain sections of the Federal Election 
Campaign Act of 197 1, as amended. 

On August 8,2002, the Commission found, on the basis of the information in the 
complaint, and information provided in your response, that there is no reason to believe that the 
Commission on Presidential Debates and Paul G. Kirk, Jr. and Frank J. Fahrenkopf, Jr., as Co- 
Chainnen, violated 2 U.S.C. g 433,2 U.S.C. g 434,2 U.S.C. g 441a(f), and 2 U.S.C. g 441b(a). 
Accordingly, the Commission closed the file in this matter. 

Because of restrictions recently placed on the Commission with respect to its making 
public the investigative files in closed enforcement cases, the public record in this matter will 
consist of a redacted version of the First General Counsel’s Report and Certification of the 
Commission’s vote. See AFL-CIO v. FEC, 177 F. Supp. 2d 48 (D.D.C. 2001); appeal docketed, 
No. 02-5069 (D.C. Cir. February 28,2002). 

- - -  _ _  

c 
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If you have any questions, please contact Delbert K. Rigsby, the attorney assigned to this 
matter, at (202) 694- 1650. 

Sincerely, 

Lawrence H. Norton 
General Counsel 
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Enclosure 

.- -- 

BY: TVY 
Gegory R. Baker 
Acting Associate General Counsel 
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FEDERAL ELECTION COMMISSION 
999 E Street, N. W. 

Washington, D.C. 20463 

FIRST GENERAL COUNSEL'S REPORT 

LUG 0 2 2002 

SEHSITlVE 
MUR 5207 
Date Complaint Filed: May 15,2001 
Date of Notification: May 29,2001 
Date Activated: September 1 1,200 1 

Staff Member: Delbert K. Rigsby 
Statute of Limitations: September 27,2005 

Max Englerius 

Commission on Presidential Debates 
Paul G. Krrk, Jr., Co-Chairman of the Commission on 

Frank J. Fahrenkopf. Jr., Co-Chainman o f  the Commission 

Democratic National Committee and Andrew Tobias, as 

Republican National Committee and Robert M. Duncan, as 
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Presidential Debates 

on Presidential Debates 
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13 

15 
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19 
20 
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22 
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11 C.F.R. 5 114,l(a)(2)(x) 
11 C.F R. 5 114.2(b) 
1 1  C.F.R. 5 114.4(f) 

INTERNAL REPORTS CHECKED: None 

FEDERAL AGENCIES CHECKED: None 

I. GENERATION OF MATTER 

This matter arose from a complaint filed with the Federal Election Commission (the 

“Commission”) by Max Englenus (the “Complainant”). The complaint alleges that the 

Commission on Presidential Debates (the “CPD”) was partisan in selecting candidates to 

participate in the Presidential debates in 2000. The complaint also alleges that the Democratic 

and Republican parties worked to arbitrarily restrict the participation in the Presidential debates 
- -. 

to the candidates of the two parties. All of the respondents have responded to the complaint.’ 

11. FACTUAL AND LEGAL BACKGROUND 

A. Law 

The Federal Election Campaign Act of 197 1, as amended, (the “Act”) prohibits 

corporations from making contributions or expenditures in connection with federal elections. 

2 U.S.C. fj 441b(a); see also 11 C.F.R. 5 114.2(b). The Act defines a contribution to include 

“any gift, subscription, loan, advance, or deposit of money or anything of value made by any 

person for the purpose of influencing any election for Federal office.” 2 U.S.C. 9 43 1(S)(A)(i); 
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1 see also 2 U.S.C. 5 441 b(b)(2). A contribution is also defined in the Commission’s regulations 

2 at 11 C.F.R. 5 100.7(a)(l). “Anything of value” is defined to include all in-kind contributions. 

3 

4 

1 1 C.F.R. 5 100.7(a)( l)(iii)(A). The Act defines an expenditure to include “any purchase, 

payment, distribution, loan, advance, deposit, or gift of money or anything of value, made by any 
\ 

? 5 person for the purpose of influencing any election for Federal office.” 2 U.S.C. 9 43 1(9)(A)(i); 

6 see also 2 U.S.C. 0 441b(b)(2). 

7 The Commission’s regulations at 11 C.F.R. 5 100.7(b)(21) specifically exempt 

8 

9 
‘Mi 

rlpl 10 
.Qr 
51T 11 a 
ILfa 
;v 12 

expenditures made for the purpose of staging candidate debates from the definition of 

contribution provided that the debates meet the requirements of 11 C.F.R. $5 110.13 and 

114.4(f). Non-profit organizations described in 26 U.S.C. $5 501(c)(3) or 5Ql-(c](4) that do not 

endorse, support, or oppose political candidates or political parties may stage candidate debates. 

11 C.F.R. 0 1 lO.l3(a)(l). The debates must include at least two candidates, and not be structured 

ltq 
w 

13 to promote or advance one candidate over another. 1 1 C.F.R. $5 1 10.13(b)( 1) and (2). 

14 Organizations that stage presidential debates must use pre-established objective criteria to 

I 15 determine which candidates may participate in the debate. 1 1 C.F.R. 5 1 10.13(c). With respect 

16 

17 

IS debate. Id. 

19 

20 

21 

to general election debates, staging organizations shall not use nomination by a particular 

political party as the sole objective criterion to determine whether to include a candidate in a 

I 

I f  a corporation staged a debate in accordawe with 1 1 C.F.R. 8 100.13, the expenditures 

incurred by that spoiisoring corporation II ould be t‘wiipt froni tho definition of contribution. 

See 1 1  C.F.R. $9 100.7(b)(21), 114 l(a)(2)(u) and 114 -F(t)(l) As Iuig as the sponsorins 

22 corporation complied with 1 1 C F R. Q; 1 IO. 13, othcr corporations iii~iy pro\ d e  hinds to the 
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1 sponsoring corporation to defray expenses incurred in staging the debate without being in 

2 violation of the Act. 1 1 C.F.R. 3 114.4(0(3). 

3 The Act defines the term “political committee” to include “any committee, ciub, 

4 association, or other group of persons which receives contributions aggregating in excess of 

5 S 1,000 during a calendar year or which makes expenditures aggregating in excess of $1,000 

6 during a calendar year.” 2 U.S.C. 3 43 l(4); see also 11 C.F.R. 0 100.5. Political committees are 

7 required to register with the Commission, and to report contributions received and expenditures . 
made in accordance with the Act and the Commission’s regulations. See 2 U.S.C. 3 433 and 

1 1  C.F.R. 5 102.l(d); see also 2 U.S.C. 5 434 and 1 1  C.F.R. 5 104.l(a). 

B. CPD’s Criteria for Selecting Candidates to Participate in -the - -  2000 . _  General 

Election Debate 

The CPD was incorporated in the District of Columbia on February 19, 1987, as a 

1 3 

14 

private, not-for-profit corporation to “organize, manage, produce, publicize and supeort debates 

for the candidates for President of the United States.” ’ See CPD response (5/22/00) at 5. The 

15 Co-Chairmen of the CPD are Paul G. Kirk, Jr., and Frank J. Fahrenkopf, Jr. The CPD spofisored 

16 two presidential debates during the 1988 general election, three presidential debates and one wx 

17 presidential debate in 1992, and two presidential debates and one vice presidential debate in 

18 1996. Id. The CPD sponsored three presidential and one vice presidential debate during t l v  

19 3,000 general election. The CPD accepts donations from corporations aiid other O~gL~1;It<~tIcii;) : ; 

20  fuiid these debates 
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1 On January 6,2000, the CPD announced its candidate selection criteria for the 2000 

2 general election debates. id. at 2. It stated, “the purpose of the criteria is to identify those 

3 candidates who have achieved a level of electoral support such that they realistically are 

4 considered to be among the principal rivals for the Presidency.” Id. The criteria are: (1) 

1 5 evidence of the candidate’s constitutional eligibility to serve as President of the United States 

6 pursuant to Article 11, Section 1 of the United States Constitution; (2) evidence of ballot access, . 
7 

8 
ItQ ‘ 

9 
*PO 
e 
rud 10 
.v 

such as the candidate appearing on a sufficient number of state ballots to have at least a 

mathematical chance of securing an Electoral College majority; and (3) indicators of electoral 

support by having a level of support of at least fifteen percent of the national electorate as 

determined by five selected national public opinion polIing organizations, using - -. the average of 

. . 

? 1 1 $3 those organizations’ most recent publicly-reported results at the time of the determination of 
in 
qj 12 eligibility? Id. at 9, 10. A candidate must meet all three cnteria to participate in the debate. 

13 The CPD also stated that it would determine participation in the first scheduled debate after 

. 

’ 

14 

15 

16 

Labor Day 2000. Id. at 75. Furthermore, the CPD also stated that it would extend invitations to 

participate in the vice presidential debate to the running mates of the presidential candidates 

qualifying for participation in the CPD’s first presidential debate, and invitations to participate in 

17 

1s 

the second and third debates would be based upon the same criteria prior to each debate. id. 
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1 C. Complaint 

.I 2 

3 

4 

The complainant alleges that the Commission failed to ensure “free, open and fair 

elections in the 2000 Presidential election by establishing or allowing to be established, a 

privately held and completely partisan ‘Presidential Debate Commission,’ a [principal] aim of 
. 

\ 5 which was to keep other legitimate candidates fiom participating.” Complaint at 1. The 

6 complaint also alleges that operatives of the Democratic and Republican parties monopolized the 
* 

7 

8 

debates by “arranging to arbitrarily restrict participation in the Presidential debates to only 

candidates of their parties.” Id. Furthermore, the complainant argues that other Presidential 
. 

to 
IN”r 

. rr;lr 
w 

9 candidates were deprived of the right to campaign at those public forums and the public was . 
7-B 

*v  

a 

10 

1 1  D. Responses 

deprived of the right to showcase and solicit votes for the candidates of their choice. - .  - Id. 

1. Responses from the CPD to the Complaint 
/ 

13 In response to the complaint, the CPD argues that no CPD Board member is:an officer of 

14 either the Democratic National Committee or the Republican National Committee, and the CPD 

15 receives no funding from the government or any political party. CPD Response (5/22/00) at 5. 

1 G The CPD also argues that any references to its founding as a bipartisan effort was an effort to 

17 ensure that it was not controlled by any one party, not an effort by the two major parties to 

18 control CPD’s operations or to exclude non-major party candidates in CPD-sponsored debates. 

19 M., footnote 6 .  

10 I n  regard to its candidate selectioii criteria, the CPD argues that the purpose of the 

21 candidate selection criteria is to identify those c;uicfidates, regardless of patty, who real~stically 

22 ;ire considered to be among the principal rivals for thc Presidency. Id. at 2. Moreover, in regard 
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t to the third criterion, the CPD states that i t  sets‘forth a bright line standard with respect to 

\ 2 electoral support, which is at least 15% of the national electorate as determined by the average 

3 

4 

results of five selected national public opinion polling organizations at the time of the CPD’s 

determination of eligibility before each debate. Id at 3. The CPD argues that in promulgating 
\ 

\ 5 the regulation, 1 1 C.F.R. $ 1 10.13, the Commission permits the staging organization to 

6 determine the objective criteria. Id. 
\ 

7 

F h  8 
Hi 

9 v 
J-4 
p+ 10 
v 
k 11 23 
gss 

12 

With respect to the issue of electoral support and polling, the CPD argues that the 

Commission has ruled in a previous matter regarding its 1996 candidate selection criteria that it 

is appropriate for the criteria to include a measure of candidate potential or electoral support and 

to use polls to measure that s u p p ~ r t . ~  Id. at 3. Moreover, the CPD states that the five polling 

organizations that it planned to employ are well-known, well-regarded, and will poll frequently 

throughout the 2000 election. Id. at 16.6 The CPD also argues that because public opinion shifts, 

\ 

- - -  _ _  

I 

I3 it will use the most recent poll data available before the debates. Id. In regard to any 

, 14 methodological differences among the polls, the CPD states that taking the average of five polls 

15 

16 

may reduce the random error that could come from using only one source, and averaging does 

not invalidate the results. Id. Furthermore, the CPD, citing the declaration of Dorothy &dings, a 
I 

I 17 CPD Board member, argues that requiring a level of electoral support of 15% of the national 

18 electorate IS reasonable because the “fifteen percent threshold best balanced the goal of being 

5 Thc CPD is ieferring to the Conunission’s Statenwit of Reasons disiiiissing MURs 445 1 and 4473 111 

which the NJtural Law Party and Perot ‘96, Inc respectively. challenged the CPD’s 1996 candidate selection 
criteria for p ~ t  tictpsliioti ti1 the debates. 
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1 sufficiently inclusive to invite those candidates considered to be among the leading candidates, 

. 2 without being so inclusive that invitations would be extended to candidates with only very 

3 modest levels of ~uppot-t.”~ Zd. at 14. 

4 

5 

6 

7 
\ 

11 
.3 

13 

14 

15 

16 

17 

18 

19 

2. Response from the DNC to the Complaint 

The DNC urges the Commission to dismiss the complaint against them and find no 

reason to believe that the DNC has violated the Act or Commission regulations. DNC Response 

at 2. The DNC argues that it is independent of the CPD and that Mr. Paul Kirk, CPD Co- 

Chairman, who also served as DNC Chairman from 1985-1989, has held no office and played no 
. 

role in the DNC since 1989. Id. The DNC also-states that no DNC member, officer or employee 

sits on the Board of the CPD, and the DNC does not now play, nor has it ever played, - _  any role in 

determining CPD’s criteria for candidate selection for the debates. Id. 

- -  

3. Response from the RNC to the Complaint 

The RNC requests that the Commission find no reason to believe that it violated the Act, 

dismiss the complaint and close the file. RNC Response at 2. The RNC acknowledges that 

Mr Frank Fahrenkopf, Co-Chairman of the CPD, was Chairman of the RNC during-the founding 

of the CPD, but the CPD was never an official or approved organization of the RNC and does not 

receive any funding or other support from the RNC. Id. at 1. Finally, the RNC states neither its 

cliaimian during the 2000 election nor its current chairman have ever sat on the CDP’s Board, 

and that the RNC neither organized nor controls the CPD. Id. 

‘The CPD also notes that Jol i i i  Aindersoii acliicved this Icvel of electoral suppoi t pi ioi to the first 
picsidci~tial dcbate i n  1980 and was iiivitcd by tlic League of Woiiieii Voters to participJlc i n  that debate 
FUI thciniort., thc CPD states that other presidentid caiiciidJtcs. such as George Wallacc I I I  196s and I h s  I’ciot 111 

lW2. liad higli levels of support ltl at 14 
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1 111. ANALYSIS 

2 Based upon the available evidence, it appears that CPD has complied with the 

3 

4 

requirements of section 1 IO. 13 of the Commission’s regulations governing sponsorship of 

candidate debates. While the complainant argues that the CPD is a partisan organization, he has 
\ 

5 provided no evidence that the CPD is controlled by the DNC or the RNC. There is no evidence 

6 that any officer or member of the DNC or the RNC is involved in the operation of the CPD. 

7 

8 
g3rb 
w 
v 9 
‘MI 
@ 10 
.q 
lv 11 
43 
dv 12 

Moreover, there does not appear to be any evidence that the DNC and the RNC had input into the 

development of the CPD’s candidate selection criteria for the 2000 presidential election cycle. 

Thus, it appears that the CPD satisfies the requirement of a staging organization that it does not 

endorse, support or oppose political candidates or political parties. 11 C.F.R. - _. - 9 -.- 110.13(a). 

1 

v 4  

Furthermore, CPD’s criteria for participation in the candidate debates appear to be pre- 
Ltk 

established, objective criteria as required by 11 C.F.R. 5 110.13(c), and not designed to result in 

13 the selection of certain pre-chosen participants. The CPD’s criteria for determining who may 

Z 4 participate in the 2000 general election presidential debates consist of constitutional eligrbility, 

15 appearance on sufficient state ballots to achieve an Electoral College majority, and electoral 

16 support of 15% of the national electorate based upon an average of the most recent polls of five 

17 national public opinion polling organizations at the time of determination of eligibility. 

18 The Commission has accorded broad discretion to debate sponsors in determining the 

19 criteria for participant selection. In promulgating 1 I C.F.R. fj 1 IO.  13(c), the Commission stated: 

20 
21 
22 
23 
24 staging orgaiiizatioii . . . 
25 

Given that the rilles permit corporate fiiiiding of candidate debates, it is appropriate 
that staging organizatrons use pre-established criteria to avoid the real or apparznt 
potential for a quid pro quo, and to eiisiire tlic integrity and fairness of the process. 
The choice ofwhich objective criteria to use IS largcly left to tlic discretion of the 

. . . Staging oryaiitzations iwst bc able to show that thcir objcctivc criteria 
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. 
1 
2 

\ 3 
4 

were used to pick the participants, and that the criteria were not designed to result 
in the selection of certain pre-chosen participants. The objective criteria may be set to 
control the number of candidates participating in a debate if the staging organization 
believes that there are too many candidates to conduct a meaningful dcbate. 

5 
\ 6 60 Fed. Reg. 64,262 (December 14, 1995). 

7 

8 

The CPD’s candidate selection criteria have been challenged in the past. In MURs 445 1 
\ 

and 4473, the Natural Law Party and Perot ’96, Inc. filed complaints with the Commission 

\ 9 against the CPD regarding its 1996 candidate selection criteria. The Commission found no 

10 

a 
3 11 
“J 

9 12 
4 
id 
‘q 13 
’v 

14 

15 

16 

reason to believe that the CPD violated the law by sponsoring the presidential debates- or by 

failing to register and report as a political committee. The Commission noted, “the debate 

regulations sought to give debate sponsors wide leeway in deciding what specific criteria to use.” 

Statement of Reasons in MURs 4451 and 4473 at 8 (April 6, 1998). With respect to’polling and 

electoral support, the Commission noted in MURs 445 1 and 4473 that it declined to preclude the 

use of polling or “other assessments of a candidate’s chances of winning the nomination or 

election” when promulgating 11 C.F.R. 0 110.13. Furthermore, the Commission staied that 

\ 

- -  

w 

I 

17 questions can be raised regarding any candidate assessment criterion and “absent specific 

18 

19 

20 

21 

22 

23 

24 

25 

evidence that a candidate assessment criterion was ‘fixed’ or arranged in some manner so as to 

guarantee a preordained result, we are not prepared to look behind and investigate every 

application of a candidate assessment criterion.” Id. at 9. Finally, in MURs 445 1 and 4472. the 

Commission referred to the Expfanatioii and Justification for 1 1 C.F.R. 8 1 10 13 11 hich starcs 

reasonableness is implied when using objective criteria. Id .  

I t  should be noted that the CPD used a different set of candidate selection critcria for the 

1996 dcbates than it used for the 2000 dcbatcs. Howvcr ,  the CPD’s caiididatc sclccfion cmc‘riil 

for 2000 appcnr to be even morc ObjCCtiW LIim Llic 1996 criteria. I i i  19%. tlic CPD’b c;iiidihfc 
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1 selection criteria were: (1) evidence of national organization; (2) signs of national 

2 newsworthiness and competitiveness; and (3) indicators of national enthusiasm or concern. 

3 

4 

\ 5 

6 

7 
. 

lrsil 10 
p i  

13 

14 

15 

With respect to signs of national newsworthiness and competitiveness, the CPD listed factors, 

such as the professional opinions of Washington bureau chiefs of major newspapers, news 

magazines and broadcast networks; the opinions of professional campaign managers and 

pollsters not employed by the candidates; the opinions of representative political scientists 

specializing in electoral politics; a comparison of the level of coverage on fkont pages of 

newspapers and exposure on network telecasts; and published views of prominent political 

commentators. The CPD's candidate selection criteria for 2000, which consist of constitutional 

eligibility, ballot access, and a level of electoral support of 15% of the national electorate based 

upon the average of polls conducted by five major polling organizations, make it easier to 

determine which candidates will qualify, and appear to be more objective than the 1996 

candidate selection criteria. Given this, and the fact that the Commission's dismissed similar 

challenges to CDP's selection critena for the 2000 Presidential election in MURs 4987, 5004 and 

5021 that have subsequently been upheld in federal court, it appears that the CPD's candidate 

- .  - - _ _  

16 

17 

18 

19 

selection criteria for participation in the 2000 general election debates are in accordance with the 

requirements of 11 C.F.R. 5 110.13.' 

Based'upon the available evidence, i t  appears that the CPD satisfies the requirements of 

1 1 C.F.R. S 110.13 to stage the debates Because the CPD meets the requirements of 11 C.F.R. 
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9 1 10.13, its expenditures are specifically exempted under 1 1 C.F.R. 0 1 10.7(b)(2 1) from being 

considered contributions and are not subject to the Act. Additionally, because the CPD meets the 

requirements of 11 C.F.R. 5 110.13, the CPD is not considered a political committee under 

2 U.S.C. 3 431(4) nor subject to the registration and reporting requirements of 2 U.S.C. 0 433 

and 2 U.S.C. 8 434. Finally, as long as the CPD complies with 11 C.F.R. 9 110.13, funds 

provided by corporations to the CPD to be used to defray expenses to stage Presidential debates 

are not prohibited contributions, but permissible under 11 C.F.R. 5 114.4(0(3). 
. 

For the foregoing reasons, the Office of General Counsel recommends that the 

Commission find no reason to believe that the Commission on Presidential Debates and Paul G. 

Kirk, Jr., and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. 9 441b(a) by making 

expenditures in connection with a federal election, 2 U.S.C. 5 441a(f) by accepting prohibited 

contributions from corporations or making contributions to the Democratic National Committee 

or the Republican National Committee, 2 U.S.C. 5 433 by failing to register as a political 

- - -  

committee, or 2 U.S.C. 5 434 by failing to report contributions. 

Furthermore, the Office of General Counsel recommends that the Commission find no 

reason to believe that the Democratic National Committee andAndrew Tobias, as treasurer, 

violated 2 U.S.C. 5 441b(a) by accepting prohibited contributions from the Commission on 

Presidential Debates, or 2 U.S.C. 5 434 by failing to report contributions from the Commission 

on Presidential Debates. The Office of Geiieral Counsel also recommends that the Comnitssion 

find no reason to believe that the Repiibiicaii National Committee and Robert M. Duncan. as 

trciisurcr, violated 2 U.S C. $ 441 b(a) by acccpmig prohibited contributions froin the 
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1 Coinmission on presidential Debates, or 2 U.S.C. 4 434 by failing to report contributions from 

2 the Commission on Presidential Debates. 

3 
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IV. RECOMMEND ATIONS 

1. Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. 5 433,2 U.S.C. 5 434, 
2 U.S.C. 9 441a(f), and 2 U.S.C. 9 441b(a); 

2. Find no reason to believe that the Democratic National Committee and Andrew Tobias, as 
treasurer, violated 2 U.S.C. 5 434, and 2 U.S.C. 6 441b(a); 

3. Find no reason to believe that the Republican National Committee and Robert M.-Duncan, 
as treasurer, violated 2 U.S.C. 5 434, and 2 U.S.C. tj 441b(a); 

4. Approve the appropriate letters; and 

5 .  Close the file. 

Date Lawrence H. Norton 
General Counsel c 

Gregofl. Bak& 
Acting Assistant General Counsel 

Peter G. Blumberg 
Acting Assistant General Counsel 

" .-I Delbert K. Rigsby 
A t  to rn e y 
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DEBATE FORMATS: 
A NEGOTIATION 

[IJt all depends on what the candidates want. Ijthe candidates 
wanted to have at an the mtddle of the P a c f i  Ocean on an 
aarmafi earner, wzth the Mormon Tabernacle Choir hummang 
an the background, a f t 4  really wanted J, they were going to 
h u e  at. I 

The image merchants (more precisely, influential newspaper editors 
in the role of candidate advisers) were on the political scene when 
candidates for the U. S. Senate, Abraham Lincoln and Stephen A. 
Douglas, prepared for a series of debates in Illinois.2 A major issue 
confronting the nation was slavery. The country was in severe inner 
turmoil. Information was slow to reach the public, and when it did it 
was usually altered somewhat and secondhand. The 1857 Supreme 
Court decision in Dred Scott w. SanfmdS led Lincoln in the debates to 
believe that preventing slavery in the territories by any governmental 
action would be unconstitutional. Douglas responded that “the people 
have the lawful means to introduce it or exclude it as they p lea~e .”~  
The Freeport exchange between Lincoln and Douglas, and the other 
six debates were witnessed by relatively few voters (about 15,000 at 
each site except the town of Jonesboro, in which the debate attracted 
only 1,500). Although they were not presidential debates, it was the 
first time in our history that opposing candidates went before the 
public to debate. 

Lincoln suggested that they debate and Douglas accepted. They 
agreed on a set of ground rules: there would be seven 3-hour debates 

29 
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TABLE 1 
Negouatcd Formats for TeIcvwd P m i d e n t d  Debates in the General 

Wecuons of 1960, 1976, 1980, and 1984 x 
ModeratW and 

Locauon and Time Candidates Panelists Format 

Sept. 26. 1960 

Chicago. IL 
9.30- IO 30 p m. EDST 

WBBM-TV, CBS 
John F 

Kennedy 
Richard M. 

Nixon 

Howard K Smiths, CBS 
Stuart Novins. CBS 
Sander Vanocur, NBC 
Charles Warren, MBS 
Robert Fleming, ABC 

__ __- 
Opening statements (8 min I 
Altcmaiing questsons to candidate5 

on domesnc issues 
Answers from candidates followed 

by rebuttal coniments 
Closing statements (3 min.) 
No opening or closing statements. 

end determined by dock 
Alternating questions to canddates 

on any subject 
Answers from candidates (2H niin ) 
Rebuttal comments from apponent 

(1H min ) 
No opening or closing statements, 

end determined by clock 
Alternating quesuons to canddatcs 

on any subject 
Answers from candidates (2H mrn ) 
Rebuttal comments troin opponent 

(1H min.) 

, 

Oct 7,1960 

Washington, DC 
7 SO-830 p m EDST 

WRC-IIV. NBC 
John F 

Kennedy 
bchard M. 

Nixon 

Frank McGee*, NBC 
Paul Nivin, CBS 
Alvin Spivak. UP1 
Hal Levy, Newsday 
Edward P Morgan, ABC 

Oct IS, 1960 
Split-Screen Telecast 
ABC, Los Angela 

ABC, Los Angeles (Panel) 
ABC, New York 

(Kennedy) 
7.30-8.30 p.m. EDST 

Oct 21, 1960 
ABC, New York 
1000-11 00 pm.  

(Nixon) 

John F 
Kennedy 

Richard M. 
Nixon 

Willlam Shadel*. ABC 
Douglas Cater, 7Xe 

Frank McGec, NBC 
Charles Von Fremd, 

CBS 
Roscoe Drummond, New 

York Heraid Tnbunr 

Qutncy Howe*, ABC 
Walter Cronhc ,  CBS 
Frank Singer ,  MBS 
John Chancellor, NBC 
John Edwards, ABC 

Rcpmrcr 

John F. 
Kennedy 

Richard M. 
Nixon 

Opening statements (8 min.), 

Alternating quesuons to candidares 

Anawcrs from candidates (2H min.) 

dosing statemenu (4H min ) 

on any subject 

Rebuttal comments from oppnent  

No opening natcmenu, closmg 

Alumaung questions to canddates 

Amwen from canddatcs (3 min.) 
Optional follow-up questions 

permitted, answers (2 min 1 
Rebuttal comments from opponent 

(2 min 1 
No opening statements, closing 

statements (3 min.) 
Alternating quesuons to candidates 
on foreign affaus 

Answers from candidates (3 min ) 
Optional follow-up quatioM 

pcrmiud; answers (2 min ) 
Rebuttal comments from opponent 

(2 min ) 

Opening statements (2 min ), 
clotung statemenu (3 min.) 

Alternaung quesuons (H domeruL, 
H foreign. H open) 

Both anddates  answer the same 
questions (4H min ) 

First candidate to answer a quauoir 
haa a rebutul ( I  min) 

(1HllW) 

statemmu (3 min ) 

on domestic IESUCII 

I 

Jimmy Caner Edwin Newman*. NBC 
Gerald R. Ford Frank Reynolds. ABC 

FJizabeth Drew, New 

James Cannon, W d  
YOTh 

smti/munal 

Sept, 25, 1976 
Walnut St Theater 
Philadelphia, PA 
9.30-3 1 00 p m. EDT 

Jimmy Carter Pauline Frcdcnck*, NPR 
Gerald R Ford bchard Valenani. NBC 

Henry Trcwhitt, 
Edraaote Sun 

Max TmKI Frankcl, New York 

Oa. 6, 1976 
Palace of Fine Ans 
Sari Francisco, CA 
950-1 1 00 p m. EDT 

I 
! 

Oct. 13, 1976 Ruben Dole Jim Hoge.. Chrcngo sun- 
Alley Theatre 
Houston, TX Mondale Mmlyn Bergcr. NBC 
9 SO-10 45 p.m. EDT Hal Bruno, Newsum& 

Walter Mean. AP 

Walter F. 7 b W  

W 
VI 

, 



TABLE I 

W 
QI Moderator' and 

Locauon and Time Candidates Panelists Format 

Oct 22, 1976 Jimmy Carter Barbara Waiters+, ABC 
Phi Beta Kappa Hall Gerald R Ford Joseph Kraft, columnist 
Williamsburg, VA Jack Nelson Los Angela 

Robert Maynard. 
Wmhingon Part 

9 3 0 - 1 1 0 0 p m  EDT Trmac 

No opening statements, closing 

Altemaung questions to candidates 

Answers from candidates (2% min ) 
Follow-up questions permitted. 

Rebuttal comments (2 min ) 

statemenu (4 min ) 

on any subject 

answers (2 min ) I 

Sept. 21, 1980 John B Bill Moym., PBS No opening statements, closing 
Convenuon Center Andenon Charles Corddry, statements (3 m e  ) 
Balumorc. MD Ronald Reagan B d h w ~ w e  Sun Alternating quwuons to canduktes 
IO 00-1 1.00 p m. EDT 

Yonk 7mws Answers from candidates (2H min ) 
Rebuttal comments from both 

columnist candidates (75 sec.) 

on any subject Stephen Golden. New 

Daniel Greenberg. 

C Loomis,Fwhmc 
Lee May, Lac Angela 

Jane Bryant Quinn, 
TUnU 

Neuwaek 

I 

Oa. 28, 1980 
Public MUSK Hall 
Cleveland, OH 
930-11 00 p m  EDT 

Jimmy Carter Howard K Smith., ABC No opening statements: cloolng 
Ronald Reagan Hany Ellis, CANllan statements (3 min ) 

and foreign policy 

follow-up questions 

( I  min) 

candidates LO same questions 

Sncncc Monrtw 
William Hilllard, 

Pwtkand O r e p l a n  
Marvin Stone. US N m  
W World Report 

Barbara Waltcrs, ABC 

Altcmaiing questions on domestic 

(1st Half) Same qucsuons LO both, 

Answers from candidates, rebuttals 

(2nd Halt) Answep from 

I 
I 

Two opportunities for rebuttal 
comments 

No opening statemenu, dosing 
statements (4 min ) 

Altemaung questions to candidates 
on economic p o l ~ y  and domestic 
issues 

Follow-up qucsuons permitted, 

Rebuttal comments from opponent 

No opening statements. closing 

Allernaung questions to candidates 

Answers from candidates (2H min ) 
Follow-up quesuons permitted. 

answers (1 mm 
N o  opening sfatements, closing 

statemenu (4 min.) 
Alternaung questions to candidates 

on foreign policy and defense 
Answers from candidales (2% min 1 
Follow-up quesuons permitted, 

Rebuttal comments from opponent 

answers (1 min ) 

(1 min.) 

statemerits (4 rnin ) 

on any subject 

answers (1 min ) 

(1 mm) 

Barbara Waiters*. ABC 
Dmne Sawyer, CBS 
Fred Barnes Balmnore 

James Wiighan. Scnpps- 
Sun 

Howard 

Oct. 7. 1984 
Center for the 
Performing A m  
Louuville. KY 
9 00-10 30 p.m. EDT 

Walter F. 

Ronald Reagan 
Mondale 

Sander Vanocur., ABC 
Robert Boyd, 

Phdt&L+a Inqutrcr 
Jack White. Tim 
John Mashek, U S  News 
U Wwld Report 

Norma Charles, NBC 
Edwin Newman.. PBS, 

Morton Kondracke, N m  

Georgie Ann Gcyer. 
U n w s a l  Pres 

Henry Trcwhitt, 
Balbmore Sun 

Marvin Kalb, NBC 

King Features 

R e  

Om 11, 1984 
Pennsylvania Hall 
CIVIC Cenrer 
Philadelphia, PA 
9.00-10 SO p m EDT 

George Bush 
Geraldine 

Ferraro 

Walter F 

Ronald Reagan 
Mondah 

Oa 21, 1984 
Music Hall, 
Municipal Auditonurn 
Kansas City. KA 
8.00-9 30 p m EDT 

w 
4 I 
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72 cHAvre613 

appeared to be struggling with poruons of their answers. And both received 
low marks in the press and public opinion polls Reagan, however, was elected 
to a second term as preadent; Nixon would have to wait 8 years for his first 
term. 

77. See J Germond and J. Witcover, op. at, pp. 2-5. 
78. Ibid, p 3. 

80. Given the fact that an incumbent aging president was running for 
another term, it was a legitimate issue for the press to explore. Their role in 
setting the "age agenda,'' however, ralses questions about the relationship 
between the media and these debates. The toplc of media's role in reporung 
and panicipatlng in presidential debates is detailed in the next chapter 

79 I b d ,  p. 2. 

81. Germond and Witcover's chapter title, op. at, pp. 1-15. 

83. Televued presidential debates have been assessed in many different 
ways by scholars, professionals, and other individuals and groups wilh varying 
interests and competencies. The first major debate debnefing cojference 
occurred after the 1976 debates with representatives from the following. Car- 
ter, Ford, League of Women Voters, network televwion, journalists, scholars. 
FCC legal advisers, and the John and Mary R. Markle Foundation (S. Kraus, 
Chair, "Presidential Debates De-bnefing," Crystal City Mamott. Arlington, 
Virpia, November 29-30, 1976, transcnbed by N. W. Kramer, Brooklyn, 
New York). 

82 Ibul., p. 9. 
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En the second debate 
' &e incumbent Res 
3' e m  Europeansrwem 

Most media analysts. 
'peared as thougH:the 

' an important stuiiy 
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